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In the matter of a Review Hearing pursuant to the Westbank First Nation Residential 
Premises Law 2008-03, A Law to Regulate Residential Premises on Westbank Lands (the 

“Law”) 

Between:  

Edward J. Schneider & Ross F. Arnot  
(together, the “Tenants”)  

Applicants 

And:  

Princess Enterprises (the “Landlord”) & Darcy Osberg 

Respondents 

Re:  An application pursuant to section 69 of the Law regarding the following 
property: 
 

Pad #144 - 2005 Boucherie Road, Westbank, British Columbia (the “Premises”) 

 
Appearances 

Paul Varga for the Applicants  

Ava Murphy for the Respondents   

Hearing Date and Place   

December 2, 2014, West Kelowna, British Columbia 

Application  

1. The application is for review of the decision and order of Arbitrator Groves dated June 
30, 2014 (the “Decision”), for reason of new and relevant evidence that was not 
available at the time of the original hearing.  

   Facts  

2. The Tenants and the Landlord entered into a residential tenancy agreement dated April 
23, 2007, for the rental of the Premises, a mobile home pad.  
 



3. The Premises forms part of the Jubilee Manufactured Home Park (the “Park”), which is 
operated by the Landlord. 
 

4. The Tenants own a manufactured home (the “Home”), which is located on the Premises. 
A detached garage (the “Garage”) is also located on the Premises.  
 

5. On January 16, 2014 the Landlord sent a letter to the Tenants (the “January 16 Letter”). 
This letter informed the Tenants that the Garage was a fixture, that the Landlord held 
proprietary right to it, and that the Landlord intended to make use of the Garage as a 
maintenance shed, as of February 1, 2014.  
 

6. The Tenants were then served with a Notice to End a Residential Tenancy (the “Notice 
to End”) on February 5, 2014, for the following reason:  

The landlord intends in good faith to use the residential premises for the purpose 
of converting it, for not less than six (6) months, into a use other than residential 
premises, and specifically for maintenance purposes to service the park and its 
tenants.  

7. The Landlord attempted to negotiate a settlement prior to the initial arbitration hearing, 
in a letter dated April 28, 2014 (the “April 28 Letter”). In that letter, the Landlord 
offered to enter into a new tenancy agreement with new site boundaries, so that the 
Landlord could make use of the Garage, and the Tenants could occupy the remainder of 
the Premises.  
 

8. The arbitration hearing (the “Initial Arbitration”) took place before Arbitrator Groves on 
May 6 and June 3, 2014.  
 

9. The central issue at the Initial Arbitration was whether the Notice to End is valid and 
enforceable.  
 

10. Arbitrator Groves found that the Notice to End is valid and enforceable, and ordered the 
following: 
 

1. The Applicants’ Application for Arbitration, dated February 14, 2014, is 
dismissed;  
 

2. Pursuant to section 12.3(a) of the Law, the Respondent Landlord be and is 
required to comply with its obligation not to disturb the Applicants’ 
occupancy or enjoyment of the Premises;  
 

3. Pursuant to section 53 of the Law, an order of possession of the Premises is 
granted to the Respondent Landlord, effective April 1, 2015;  
 

4. All parties will bear their own costs.  
 



11. The Tenants filed an Application for Review of the Decision or Order of an Arbitrator 
(the “Application for Review”), pursuant to section 66.3(b) of the Law.  
 

12. Leave to review was granted, based on two pieces of new and relevant evidence.  
 

13. The first evidence on which leave to review was granted was a letter, dated July 4, 2014, 
(the “July 4 Letter”), sent from Landlord’s counsel to Tenants’ counsel. This letter was 
not attached to the Application for Review, but was described as a refusal of the 
Landlord to approve new tenants “pursuant to provisions under the Law and the Tenancy 
Agreement”.  
 

14. The July 4 Letter was attached to the Tenants’ written submissions for this review. In the 
Letter the Landlord confirmed that the Landlord is not willing to enter into a new 
tenancy agreement with new terms. The Landlord confirmed that the Decision will apply 
to any approved purchaser, as it applies to the Tenants, and that the tenancy will 
terminate on April 1, 2015, regardless of whether the home changes ownership.  
 

15. The second evidence on which leave to review was granted was the verbal refusal of the 
Landlord’s agent and Park manager, Darcy Osberg, to approve new tenants for the 
subject property under the terms of the existing tenancy, and Mr. Osberg’s claim that the 
Home belonged to the Landlord (the “Statements of the Landlord’s Agent”).  
 

16. One of the main arguments in the Tenants’ application at the Initial Arbitration was that 
the Notice to End ought to be set aside for reason that the Notice was issued in bad faith. 
Arbitrator Groves found at paragraphs 64-76 of the Decision that the evidence was 
insufficient to find that the Notice was issued in bad faith. The Tenants submit that the 
new evidence, if available at the time of the Initial Arbitration, could have led Arbitrator 
Groves to find that the Landlord did not provide the Notice to End in good faith. 
Specifically, in the Tenants’ Application for Review, the Tenants submit that this 
evidence could have led Arbitrator Groves to find that the Landlord “did not just want 
the Garage for maintenance purposes and therefore did not file the Notice to End 
Tenancy in good faith”.  
 

17. The Tenants’ written submissions allege that the Statements of the Landlord’s Agent 
were made by Mr. Osberg to Mr. Dave Elliot. Mr. Elliot is a real estate agent with Royal 
LePage in Kelowna, British Columbia, who represented previous potential buyers of the 
Home.  
 

18. The Tenants filed with their written submissions the Affidavit of Mr. Elliot, dated 
August 25, 2014. Mr. Elliot’s client was interested in purchasing the Home, and on June 
29, 2014 presented the Tenants with an offer to purchase the Home, subject to the 
outcome of the arbitration. The Tenants accepted this offer.  
 

19. Mr. Elliot’s affidavit states that on or about July 1, 2014, Mr. Elliot and his client were 
made aware of the Decision. Mr. Osberg then informed Mr. Elliot that “the arbitrator 
had ruled against Mr. Arnot and Mr. Schneider and that they were not able to sell the 



manufactured home in question as it was to revert to Princess Enterprises and it now 
belonged to the landlord, Princess Enterprises”. 
 

20. Mr. Elliot states in his affidavit “subsequent calls to the vendor’s Realtor resulted in the 
lawyer for the vendors contacting the lawyer for Princess Enterprises and a prompt 
clarification that it was still possible to sell the manufactured home”.  
 

21. Mr. Elliot’s affidavit goes on to say that in a subsequent conversation between Mr. Elliot 
and Mr. Osberg, Mr. Osberg informed Mr. Elliot that Princess Enterprises had no 
interest in entering into a new tenancy agreement after April 1, 2015.  
 

22. Mr. Elliot testified at the review hearing. He said that he was under the impression, 
through conversations with the Tenants’ realtor, Ann Stanley, that the outcome of the 
Decision would determine whether the Landlord or the Tenants owned the Garage. He 
said that his client was willing to purchase the Home on the Premises in some form, 
whether it included the Garage or not. After the Decision was rendered, Ms. Stanley 
erroneously told Mr. Elliot that the result of the Decision meant that the Garage would 
be excluded from the Premises boundary.  
 

23. Mr. Schneider testified that he was under the impression even after reading the Decision 
that “the Notice to End was just for the part of the Premises where the Garage was, and 
not the entire Premises”. He thought that the Decision meant “they had lost the Garage, 
but they could sell the rest of it”. When asked how this would work, he said that after the 
Decision he thought that the Landlord would “redo the map” and enter into a new 
tenancy agreement with redrawn boundaries excluding the Garage, and that the new 
tenancy agreement would extend past April 1, 2015. He assumed that this was an option 
because Arbitrator Groves discussed the possibility of selling the Home in the Decision. 
Mr. Schneider said that the July 4 Letter “came as a shock” as it never occurred to him 
that the Landlord would want the entire Premises.  
 

24. Mr. Elliot’s testimony was inconsistent and confused. He first testified that he could not 
remember if he had any communication with Mr. Osberg after the Decision was 
rendered. He later testified that after the Decision was rendered, Mr. Osberg clarified 
Ms. Stanley’s erroneous reading of the Decision, and told him that the tenancy to the 
entire Premises would end, and to contact the Landlord’s counsel.  
 

25. Mr. Elliot testified that at no time did his client propose a new tenancy agreement with 
new terms to the Landlord. He testified that “the route they were taking” prior to the 
Decision, was a new agreement on new terms, but he could not recall what new terms 
his client was considering. He said that the new terms might have included a term 
dealing with the uncertainty around the Garage and perhaps a revision of price.  
 

26. Mr. Elliot testified that he was not familiar with Westbank First Nation Laws or 
Regulations. He was not familiar with the difference between the assignment of a 
tenancy agreement or a new tenancy agreement. He also was not aware that unlike an 
assignment, a Landlord has no obligation to enter into a new tenancy agreement. He 



testified that he was under the impression that the Tenants were able to sell the Premises, 
including the Home. He likened his understanding of the sale of the Home to that of a 
strata lot. He then testified that he knew that the Landlord owned the ‘lot’. He was under 
the impression that what was purchased with the sale of the Home was the Home and the 
use of the lot. He somewhat clarified his understanding by stating “rarely when a mobile 
home is sold is a tenancy agreement ended, it rolls over to the next buyer, subject to 
approval of the Park”.  
 

27. When asked about his assertion that Mr. Osberg told him that the Tenants were not able 
to sell their Home, he testified “when I talk about ‘Home’, I am not talking about the 
‘Home’, like just the mobile. I am talking about the lot and the Home”. He testified that 
what Mr. Osberg told him was that the mobile home and the perpetual right to own the 
home on the Premises was not being sold.  
 

28. Mr. Elliot testified that through a conversation with the Landlord’s counsel, he became 
aware that his client had the option to purchase the Home, however “it was a question of 
value at that point. The location on that lot would have ended April 1. They wanted that 
location”.  
 

29. The July 4 Letter confirmed that the Landlord was not willing to enter into a new 
tenancy agreement with new tenants on new terms.  
 

30. The Tenants submit that although their evidence was that the Statements of the 
Landlord’s Agent were withdrawn, these Statements cast doubt on the Landlord’s claim 
to have been acting in good faith, and could indicate an ulterior motive of the Landlord 
to acquire the Home as a residence.  
 

31. Similarly, the Tenants submit that had the July 4 Letter been available at the Initial 
Arbitration, the arbitrator could have found the Landlord did not just want the Garage 
for maintenance purposes but also wanted the Premises for other purposes, and therefore 
did not file the Notice to End in good faith because the Landlord did not disclose the full 
range of the Landlord’s reasons for issuing the Notice to End. The Tenants say that the 
Landlord, by steadfastly holding to the eviction, suggests a motive of retaliation.  
 

32. The Tenants submit that the Landlord only presented evidence at the Initial Arbitration 
that the Landlord required the Garage, and did not present evidence that they required or 
were going to use any portion of the remainder of the Premises. They say that the focus 
during the hearing was solely on the garage, and that now the Landlord wants to keep 
the entire Premises. The Tenants submit in the Application for Review that if the 
Landlord only wants the Garage to store maintenance equipment and only issued the 
Notice to End because the Tenants wouldn’t sever the Garage from their tenancy, then 
the Landlord could satisfy its requirements by entering into a new tenancy agreement for 
a reduced site area with a new tenant on new terms. 
 

33. The Landlord denies that the Landlord, through its agent or otherwise, refused to 
approve new tenants under the existing tenancy agreement, or made any possessory 



claim of any description to the Home itself.  
 

34. Mr. Osberg testified at the review hearing. He said that it was his testimony at the Initial 
Arbitration hearing that he planned to store equipment outside of the Garage on the 
Premises.  
 

35. Mr. Osberg testified that he has not received a written request to assign the Tenant’s 
tenancy agreement.  
 

36. Mr. Osberg’s affidavit states that on July 2, 2014 he was contacted by Mr. Elliot, but that 
he did not tell Mr. Elliot that the Tenants were unable to sell their Home, nor did he say 
that the Home would revert or belong to the Landlord. He referred Mr. Elliot to 
Landlord’s counsel. He testified that the position of the Landlord since the 
commencement of the Initial Arbitration has been that the Landlord does not intend to 
enter into a new tenancy agreement that extends past April 1, 2015.  
 
 
Analysis 
 

37. The applicant Tenants have applied for review of the Decision pursuant to Section 69 of 
the Law.  
 

38. Leave to review the Decision of Arbitrator Groves was granted pursuant to section 
66.3(b), on the ground of new and relevant evidence that was not available at the time of 
the original hearing.  
 

39. The first evidence on which leave to review was granted was the July 4 Letter, described 
as a refusal of the Landlord to approve new tenants “pursuant to provisions under the 
Law and the Tenancy Agreement”. The second evidence was the Statements of the 
Landlord’s Agent, described in the Application for Review as the verbal refusal of the 
Landlord’s agent, Darcy Osberg, to approve new tenants for the subject property under 
the terms of the existing tenancy, and his claim that the Home belonged to the Landlord.  
 

40. The Tenants have the obligation to prove the evidence relied on in the Application for 
Review.  
 

41. The Tenants submit that the two pieces of evidence, if available at the time of the Initial 
Arbitration, could have reversed Arbitrator Groves’ finding that the Landlord acted in 
good faith when issuing the Notice to End. I will deal with each piece of evidence 
separately. 
 

Statements of the Landlord’s Agent  

42. The Tenants submit that the Landlord’s agent Mr. Osberg verbally refused to approve 
new tenants for the subject property under the terms of the existing tenancy, and claimed 
that the Home belonged to the Landlord. The Tenants’ evidence is the affidavit and 



testimony of Mr. Elliot, a real estate agent who represented buyers previously interested 
in purchasing the Home.  
 

Claim that the Home belonged to the Landlord 

43. In the Application for Review, the Tenants claimed that the Landlord’s agent had 
advised the Tenants that the Home now belongs to the Landlord. The Tenants’ evidence, 
however, was that Mr. Osberg made the statements in question to Mr. Elliot, and not to 
the Tenants.  
 

44. The Tenants submit that by claiming that the Home belonged to the Landlord, the good 
faith motives of the Landlord are called into question.  
 

45. I find that the Landlord’s agent did not claim that the Home belonged to the Landlord. 
Even had I found that this statement was made, the Landlord’s position was promptly 
clarified by Landlord’s counsel.  
 

46. The Tenants’ evidence that this statement was made consists of an affidavit and the 
testimony of Mr. Elliot.  
 

47. Mr. Elliot misunderstood the issues of the Initial Arbitration. Mr. Elliot was under the 
impression that the ownership of the Garage was at issue, and after reading the Decision, 
remained under the impression that the outcome of the Decision meant that the Garage 
would be excluded from the Premises boundary. Compounding the confusion, Mr. Elliot 
testified that he was not familiar with the Law or the difference between the assignment 
of a tenancy agreement and a new tenancy agreement, among other pertinent matters. 
 

48. In Mr. Elliot’s affidavit, he stated that after the Decision was rendered, he had a 
conversation with Mr. Osberg. Mr. Elliot did not provide a date of this conversation, 
although the conversation was subsequent to the date Mr. Elliot became aware of the 
Decision, which was “on or about July 1”.  
 

49. During this conversation Mr. Osberg informed him “the arbitrator had ruled against Mr. 
Arnot and Mr. Schneider and that they were not able to sell the manufactured home in 
question as it was to revert to Princess Enterprises and it now belonged to the landlord, 
Princess Enterprises”. Mr. Elliot goes on to say in his affidavit that counsel for the 
Landlord promptly clarified these statements, and confirmed that it was still possible to 
sell the manufactured home.  
 

50. Significantly, when asked about his assertion that Mr. Osberg told him that the Tenants 
were not able to sell their Home, Mr. Elliot testified “when I talk about ‘Home’, I am not 
talking about the ‘Home’, like just the mobile. I am talking about the lot and the Home”.  
 

51. Mr. Osberg acknowledged to having had a conversation with Mr. Elliot on July 2, 2014, 
at which time he referred Mr. Elliot to the Landlord’s counsel. Mr. Osberg testified that 
he did not say that the Tenants were unable to sell their Home, nor did he say that the 



Home would revert or belong to the Landlord. I accept his testimony on this point.  
 

52. In the July 4 Letter, counsel for the Landlord states “your clients, of course, remain free 
to sell their home in accordance with the Law”.  
 

53. In written submissions, the Tenants say that the Statements of the Landlord’s Agent 
were withdrawn.  
 

54. Based on the affidavits and testimonies of Mr. Elliot and Mr. Osberg, I find that Mr. 
Osberg in conversation with Mr. Elliot likely confirmed the Landlord’s position that the 
Landlord did not intend to enter into a new tenancy extending past April 1, 2015. Mr. 
Elliot’s misunderstanding both of the Decision and the distinction between the Home 
and the “lot and the Home”, led to a misinterpretation of this statement made by Mr. 
Osberg. 
 

55. Although the Landlord’s position was a surprise to Mr. Elliot, Arbitrator Groves ordered 
that the Landlord is granted possession of the Premises effective April 1, 2015. The 
Landlord’s agent simply confirmed to Mr. Elliot that the Landlord intends to enforce this 
term of the order.  

Refusal to Approve New Tenants under the Terms of the Existing Tenancy 

56. The Tenants failed to lead evidence that the Landlord refused to approve new tenants 
under the terms of the existing tenancy agreement. 
 

57. Mr. Osberg similarly testified that he has never received a written request to assign the 
Tenant’s tenancy agreement. 
 

58. The Tenants have failed to prove that the Landlord or the Landlord’s agent claimed that 
the Home belonged or reverted to the Landlord. The Tenants have also failed to prove 
that the Landlord has at any time refused to approve new tenants under the terms of the 
existing tenancy agreement. Therefore it is not necessary to consider whether the 
Statements of the Landlord’s Agent, if available at the time of the original hearing, could 
have affected Arbitrator Groves’ finding of the good faith intention of the Landlord in 
issuing the Notice to End. 
 

July 4 Letter 

59. The July 4 Letter confirmed that the Landlord is not willing to enter into a new tenancy 
agreement with new tenants on new terms.  
 

60. The question at issue is whether the July 4 Letter, if available at the time of the original 
hearing, would have reversed or confirmed Arbitrator Groves’ finding of the Landlord’s 
good faith intention to use the residential property for the purpose of converting it, for 
not less than six months, into a maintenance facility.  
 



61. The July 4 Letter is confirmation of the Landlord’s position that the Decision will apply 
to any approved purchaser of the Home, just as the Decision applies to the Tenants. In 
other words, the Landlord is not willing to enter into a new tenancy agreement on 
different terms that extend the tenancy past April 1, 2015. This remains the position of 
the Landlord.  
 

62. The Tenants submit that had the July 4 Letter been available at the Initial Arbitration, the 
arbitrator could have found the Landlord did not just want the Garage for maintenance 
purposes but also wanted the Premises for other purposes, and therefore did not file the 
Notice to End in good faith because they did not disclose the full range of the Landlord’s 
reasons for issuing the Notice to End. The Tenants say that the Landlord, by steadfastly 
holding to the eviction, suggests a motive of retaliation. 
 

63. Arbitrator Groves made a finding of fact at paragraph 64 of the Decision that the 
Landlord wished to make use of the Premises for maintenance purposes. ‘Premises’ is 
defined in the Decision as “Pad 144, 2005 Boucherie Road, Westbank, British 
Columbia”. The Premises is not limited to the Garage. Arbitrator Groves granted an 
order of possession of the Premises to the Landlord effective April 1, 2015. He was, 
therefore, well aware that the Landlord was seeking possession of the entire Premises for 
the purpose of converting it into a maintenance facility, as that is indeed what he 
ordered.  
 

64. The Letter of July 4 in no way suggests that the Landlord intends to use the Premises for 
‘other purposes’, besides a maintenance facility. 
 

65. Moreover, the Landlord is entitled to rely on the order of Arbitrator Groves. Reliance on 
an order of an arbitrator cannot ground a finding of bad faith, nor can it evidence a 
motive of ‘retaliation’ on the part of the party wishing to uphold the terms of the order.  
 

66. The Tenants submit that the Landlord, at the Initial Arbitration, only presented evidence 
that the Landlord required the Garage, and did not present evidence that the Landlord 
required or were going to use any portion of the remainder of the Premises. The Tenants 
submit the Landlord could satisfy its requirements by entering into a new tenancy 
agreement for a reduced site area with a new tenant on new terms. They referred to the 
April 28 Letter, which was sent by the Landlord’s counsel to the Tenants’ counsel prior 
to the Initial Arbitration, in an attempt by the Landlord to negotiate a settlement by 
redrawing lot boundaries.  
 

67. Although the focus of the hearing was the use of the Garage as a maintenance facility, at 
paragraph 22 of the Decision Arbitrator Groves describes the Landlord’s rationale for 
wanting the Premises as a maintenance facility to include such features as a chain link 
fence, a cedar hedge, and the location of the Premises, all of which are features distinct 
from the Garage. 
 

68. It is irrelevant whether the Premises could be divided into two lots, one including the 
Home, and one satisfying the Landlord’s need for a maintenance facility. It is also 



irrelevant that prior to the Initial Arbitration, the Landlord was willing to negotiate a 
settlement with the Tenants. The Landlord, after having been granted an order of 
possession of the Premises, is not now obliged to seek a more desirable outcome for the 
Tenants. The fact that after the order was granted in their favour, the Landlord is not 
willing to reconsider redrawing lot boundaries, as suggested in the April 28 Letter, does 
not evidence bad faith.  
 

69. The Landlord’s position in the July 4 Letter is a course of conduct permitted under the 
Law. I reiterate Arbitrator Groves’ observation at paragraph 64 of the Decision, that “a 
state of affairs that is sanctioned in law, and a course of conduct that is permitted under 
the Law cannot ground a finding of bad faith”.  
 

70. Mr. Schneider testified that he was under the erroneous impression even after reading 
the Decision that “the Notice to End was just for the part of the Premises where the 
Garage was, and not the entire Premises”. Prior to receiving the July 4 Letter he assumed 
that the Home could be sold on the Premises and a new tenancy agreement, extending 
past April 1, 2015, would be entered into based on a new boundary of the Premises, 
which would exclude the Garage and part of the driveway from the new premises 
boundaries. In other words, the Landlord would “redo the map”. He assumed that this 
was an option because Arbitrator Groves discussed the possibility of selling the Home in 
the Decision.  
 

71. It is unfortunate and somewhat implausible that Mr. Schneider, who is represented by 
counsel, was under the impression after the Decision was rendered that the Landlord was 
obliged to disregard the order and enter into a new tenancy.  
 

72. The Decision, at paragraph 40, does contemplate the options available to the Tenants if 
the Notice to End is upheld. The options discussed are moving the Home elsewhere, or 
selling it. However this does not suggest that Arbitrator Groves based his decision on the 
assumption that if the Notice to End is upheld, the Home may be sold and remain on the 
Premises indefinitely. The Tenants do have the option to sell the Home under the terms 
of the existing tenancy agreement and the Decision.   
 

73. For the reasons outlined above, I find that the Letter of July 4, if available at the time of 
the original hearing, would not have affected Arbitrator Groves’ finding on the 
Landlord’s good faith intention to use the residential property for the purpose of 
converting it, for not less than six months, into a maintenance facility. 
 

74. Costs have been sought in this matter. I will adjourn my order on costs pending written 
submissions, which must be filed with the Administrator by January 23, 2015. 
 

75. I so order.  

Dated: January 8, 2015           
       Catherine Jarawka  
                                                                        Arbitrator 



WFN File No. RP-14-02-49 
Decision Date: January 8, 2015 

In the matter of a Review Hearing pursuant to the Westbank First Nation Residential 
Premises Law 2008-03, A Law to Regulate Residential Premises on Westbank Lands (the 

“Law”) 

Between:  

Edward J. Schneider & Ross F. Arnot  

Applicants 

And:  

Princess Enterprises & Darcy Osberg 

Respondents 

Re:  An application pursuant to section 69 of the Law regarding the following 
property: 

Pad #144 - 2005 Boucherie Road, Westbank, British Columbia (the “Premises”) 

ORDER 

THIS MATTER having come before me for arbitration and having heard the Applicants 
and the Respondents:  

I DECLARE that:  

1. The Decision and Order of Arbitrator Groves dated June 30, 2014 be confirmed.  
 

I ORDER that:   

2. The Applicants’ Application for Review of the Decision or Order of an Arbitrator 
is hereby dismissed; and  
 

3. The matter of costs will be adjourned pending written submissions, to be filed 
with the Administrator by January 23, 2015.  

A copy of this order must be served in one of the ways provided by section 84 of the 
Law, or in the manner provided herein, if any, before it can be filed in, and enforced 
as if it were an order of the court.  

Dated: January 8, 2015          
      Catherine Jarawka  
                                                                        Arbitrator  
 


