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Decision Date: March 31, 2015 

 

In the matter of an Arbitration pursuant to the Westbank First Nation Residential Premises 
Law 2008-03, A Law to Regulate Residential Premises on Westbank Lands (the “Law”) 

Between:  

Ilys Mary Lang and Daniel Ewanchuk 

Applicants 

And:  

RMD Group – Pineridge Estates Mobile Home Park 

Respondent 

Re:  Application pursuant to section 52 of the Law regarding the following property: 
 

#5 – 1860 Boucherie Road, Westbank, British Columbia (the “Premises”) 

Appearances 

• Daniel Ewanchuk  
• John Humphries, counsel for the Applicants   
• Tara Trottier and Susan Dodge, representatives of the Respondent  

 

Application  

1. The application is for an order setting aside a Notice to End a Residential Tenancy 
given by a landlord.  

Issue 

2. Are the applicants entitled to the order sought?  

Facts 

3. The applicant tenants have rented the Premises, a mobile home pad, from the 
respondent landlord since 2011. The document provided by the respondent in evidence, 
entitled ‘Mobile Home Park Rules and Regulations’  (the “Agreement”), serves both as 
the Mobile Home Park Rules and Regulations as well as the Residential Tenancy 
Agreement. The Agreement lists the applicants as tenants, and was signed by Mr. 
Ewanchuk and a representative of the respondent. Rent is payable under the Agreement 
in the amount of $390.00 per month.  



4. The respondent served two Notices to End a Residential Tenancy, each dated February 
20, 2015, by leaving copies of the Notices affixed to the door of the Premises on that 
same date.  
 

5. The reason for ending the tenancy, as set out in the first Notice to End a Residential 
Tenancy, is section 42 of the Law, failure to pay rent in full during the months of 
November 2014, December 2014, January 2015 and February 2015. On the notice it 
states that rent was not paid in full in November, and no payment was made in 
December. The amount owing in overdue rent on February 20, 2015 was $541.74.  
 

6. The applicants paid all overdue rent owing to the respondent on February 25, 2015.  
 

7. The reasons for ending the tenancy, as set out in the second Notice to End a Residential 
Tenancy, are sections 43.1(g), (h) and (k) of the Law, which state on the Notice the 
following:  
 

(g) the tenant has breached a reasonable material term of the tenancy 
agreement and has failed to rectify the breach within a reasonable time 
after receiving written notice to do so from the landlord;  
 

(h) the tenancy agreement has been frustrated; and  

(k) the tenant is repeatedly late paying rent.  

8. The end of tenancy date on the second Notice to End a Residential Tenancy is March 
20, 2015. On the Notice the respondent provided the following detailed reasons for 
ending the tenancy: “ tenancy agreement has been frustrated, failed to meet 
requirements set in place re: yard maintenance and clutter, repeatedly late paying rent 
as documented”.  
 

9. The applicants filed the Application for Arbitration on February 25, 2015. The 
Administrator processed the Notice of Hearing on February 27, 2015, and the parties 
agree it was served on the respondent sometime thereafter.  
 

10. Mr. Humphries, counsel for the applicants, submitted that there is an additional 
application before me for reimbursement of a monetary amount for snow removal 
services that Mr. Ewanchuk says he provided to the respondent, and for reimbursement 
of the filing fee.  
 

11. The applicants’ Application for Arbitration only lists sections 44 and 52 of the Law. 
Beside “section 44” the applicant wrote “Landlord wants – Tenant Disputes”. The 
applicants correctly applied pursuant to section 52 on the application, in seeking to set 
aside the Notices to End a Residential Tenancy. Under “Order or Decision Requested” 
the instructions state: “including itemized monetary amounts where applicable”. Under 
this section the applicants state in part “All rent is fully paid, the tenant has been 
unreasonably denied compensation for work which has benefited the Landlord and its 
agents”. No other section numbers or particulars regarding monetary compensation are 



plead.  
 

12. Mr. Humphries submitted that the Westbank First Nation Residential Premises Law 
does not apply to this application, and that the reasons for issuing a Notice to End a 
Residential Tenancy as enumerated in the Law therefore do not apply. Mr. Humphries 
did not explain particulars of his submission that the Law does not apply, besides his 
own ignorance of the existence of the Law.  
 

13. The first line of the Notice of Hearing, states “In the Matter of an Arbitration pursuant 
to the Westbank First Nation Residential Premises Law 2008-03, a Law to Regulate 
Residential Premises on Westbank Lands (the “Law”)”. 
 

14. The Law is referred to again in the Application for Arbitration, and in the Hearing 
Information Package, both of which were filled out by the applicants or provided to the 
applicants with the Notice of Hearing processed by the Administrator.  
 

Repeated Late Payment of Rent  

15. Mr. Ewanchuk admits that he has been late in paying pad rent from time to time. He 
testified that a reason for his late payment of rent is that he suffers from a disability, 
and did not receive disability benefits from the government until October 2014. He 
testified that he earns income as a handyman and providing snow removal services 
during the winter. He was vague as to how his disability has affected his employment 
or his ability to pay rent, as he testified that he does continue to work, but also that he 
began receiving disability benefits in October 2014. He did not explain why rent was 
not paid in full in November and December 2014, or why arrears from these months 
went unpaid until after the Notices to End were served in late February 2015.  
 

16. Ms. Dodge testified that the respondents issued seven notices to the applicants for late 
payment of rent since July 2012.  
 

17. The following letters were sent from the respondent to the applicants regarding late 
payment or non-payment of rent.  
 

a. Letter of January 30, 2015 stating that full payment of pad rent for December 
and payment of pad rent for January had not been made;  
 

b. Letter of December 16, 2014, stating that pad rent for December had not been 
made, and an overdue balance existed for pad rent from November;  
 

c. Letter dated November 6, 2014, stating that $130.00 remained owing for pad 
rent for November;  
 

d. Letter dated August 7, 2014, stating that $200.00 remained owing for pad rent 
for August;  
 



e. Letter dated May 21, 2014, stating that pad rent for May had not yet been paid;  
 

f. Letter dated May 7, 2013, stating that the applicants owed $310.00 for unpaid 
pad rent; and 
 

g. Letter dated June 14, 2012, stating that the applicants owed $300.00 for unpaid 
pad rent, plus $100.00 for late payment fees.  
 

18. The applicants were provided with these letters as part of the respondent’s evidence, 
and did not dispute any of the above instances of late payment of rent.  

Breach of a Material Term of the Agreement   

19. The respondent provided the second Notice to End a Residential Tenancy in part for 
reason that the tenants have breached a reasonable material term of the tenancy 
agreement and have failed to rectify the breach within a reasonable time after receiving 
written notice to do so from the landlord.  
 

20. Ms. Trottier testified that the applicants have breached the following material terms of 
the Agreement: 

18. … Fencing enclosing a lot is permitted with park approval. All fencing must be 
chain link and no higher than 5 feet…. 

19. Tenants are responsible for the overall appearance of the mobile home site. The 
premises shall be kept in an orderly, neat and clean condition, and shall be free of 
litter....  

20. Tenants are required to keep their lot and driveway free of debris. Boxes or 
equipment are not to be stored on the outside of the mobile home or utility room…. 

32. No unlicensed vehicles permitted in the park. All vehicles MUST be insured to 
drive on the road. Storage of all vehicles, trailers, utility trailers, campers, motor 
homes, motor bikes and boats is prohibited. Only two (2) vehicles permitted per Lot.  

21. The following letters were provided by the respondent to the applicants regarding the 
overall appearance and machinery or equipment stored at the Premises:  
 

a. Letter of January 30, 2015, stating that the respondent had “asked repeatedly 
for the yard to be cleared of all clutter, junk and machinery” and that “as of our 
most recent inspection it does not appear that this has been completed, and the 
debris has just been moved to a different location on the property”. The letter 
specifically states “this is unacceptable as per the standards and Rules and 
Regulations of the Park”.  
 

b. Letter of September 23, 2014, stating that the renovations to the applicants’ 
mobile, including the repair of the retaining wall, have remained unfinished and 
the yard has been left “in complete disarray” and the respondent “require(s) it to 



be cleaned up”. The letter acknowledges Mr. Ewanchuk’s “hard work towards 
improvements”, but requests that the renovations be completed in a timely 
manner and that Mr. Ewanchuk comply with park Rules and Regulations. “The 
yard being full of clutter, debris and large items has been an ongoing issue, and 
we believe that we have been more than fair and lenient to date. The space as a 
whole needs to be cleared of all debris and wood immediately, and the yard 
maintained regularly in the future”. The respondent asked that the Premises be 
cleaned and work completed by October 6, 2014.  
 

c. Letter of May 30, 2014, stating that there is “still an excessive amount of 
clutter/items in (the applicants’) yard and surrounding (the) home”. It states that 
the park has received complaints, and that the clutter and items in the yard and 
surrounding the home is against the Rules and Regulations of the park.  
 

d. Letter of February 5, 2014 stating that cleanup is necessary around the 
Premises. It states that “all properties are to be maintained in a neat and tidy 
condition as per the Park Rules & Regulations” and that debris is to be removed 
from the yard, including a canopy in the front yard area.  
 

e. Letter of July 29, 2013, stating that the Premises must be cleared of overgrown 
weeds and/or pine needles.  
 

f. Letter of June 26, 2013, stating that the Premises must be cleared of all garbage 
and debris that has been collected. It states “please ensure that your lot is kept 
clear of clutter as per our Rules and Regulations”.  
 

g. Letter of June 19, 2013, stating that the Premises must be cleared of all garbage 
and debris that has collected. Again it states “please ensure that your lot is kept 
clear of clutter as per our Rules and Regulations”.  
 

h. Letter of December 7, 2012, stating that “nothing is to be stored around the 
perimeter” of the Premises, and that clutter and renovation scraps must be 
removed from the outside of the Premises.  
 

i. Notice to Tenant, dated June 14, 2012, stating that the Premises is to be cleaned 
up, and that all properties are to be maintained in a neat and tidy condition as 
per the Rules and Regulations. It states that “items such as old appliances, car 
parts, furniture, garbage, yard waste, boxes, etc. are not permitted and must be 
removed immediately”.  
 

22. The respondent provided in evidence photographs of the yard of the Premises. These 
photographs were taken on various dates from May 29, 2014 up to March 19, 2015. 
There appears to be a significant amount of materials, debris and clutter, which Mr. 
Ewanchuk described as his equipment and tools, strewn around the lot. I will refer to 
these items as “Debris”, as there is no other way to concisely describe the range of 
items visible in the photographs of yard of the Premises, and to use a term consistent 



with term 20 of the Agreement.  
 

23. The Debris as shown in the photographs appear to include large amounts of unstacked 
firewood, materials from renovations, various supplies and equipment, and other items 
that are unrecognizable and appear strewn about. There appears to be a lawn chair, 
bins, scraps of plywood, a shed without a roof, a propane tank, and countless other 
items left in disarray around the Premises. The Debris cannot be described as being 
kept in an orderly, neat or clean condition. 
 

24. Mr. Ewanchuk testified that he built a wood fence around part of the Premises in order 
to block the sight of the Debris from the road in front of the Premises. Ms. Trottier 
testified that the wood fence has not been approved by the respondent, and is not 
permitted as the Agreement states that all fences must be approved and must be chain 
link.  
 

25. The representatives of the respondent and Mr. Ewanchuk agree that a utility trailer and 
bobcat machine are being stored at the Premises.  
 

26. Mr. Ewanchuk says that he has no choice but to store the utility trailer and bobcat at 
the Premises. He testified that the Debris consists of equipment and tools, and that the 
Debris, as well as the utility trailer and bobcat, are necessary for his employment. He 
testified that the bobcat is stored in the yard of the Premises as there is no space to 
build a carport or garage on the Premises. He stated that once the retaining wall 
between unit 6 and the Premises is completed, he will store the bobcat at the back of 
the Premises. 
 

27. Mr. Humphries largely led evidence regarding a rock retaining wall that Mr. Ewanchuk 
is in the process of constructing between the Premises and unit 6, an adjacent lot. Mr. 
Ewanchuk testified that the retaining wall cannot be completed until the yard of unit 6 
is stabilized.  
 

28. The respondent does not take issue with the progress, or lack of progress, of the rock 
retaining wall between the Premises and unit 6, nor does the respondent take issue with 
the earth, including rocks and clay, in the yard of the Premises. The representatives of 
the respondent testified that they take issue with the Debris, and the utility trailer and 
bobcat. This is reflected in the letters sent to the applicants, and listed above, which 
specifically refer to clutter, debris and machinery in the yard of the Premises.  
 

29. The representatives of the respondent testified that they are frustrated with the 
applicants. Ms. Trottier said that she has repeatedly requested that the yard of the 
Premises be cleaned up, yet the applicants have failed to comply with these requests.  
 

30. Mr. Humphries submitted that the breach has been completely rectified within a 
reasonable time for a person with disabilities, as a retaining wall has been built 
between unit 4 and the Premises, the skirting of the Premises has been replaced, and 
the fence and skirting of the Premises has been painted. The last of the work to be 



completed, the retaining wall between the Premises and unit 6, cannot be completed 
until the yard of unit 6 has been stabilized. Again, the representatives of the respondent 
testified that they do not take issue with the skirting or retaining walls at the Premises.  
 

31.  Mr. Humphries submitted that as a person with disabilities, Mr. Ewanchuk is entitled 
to reasonable accommodation in considering whether the breach was rectified within a 
reasonable time. However, he failed to lead evidence as to how Mr. Ewanchuk’s 
disabilities prevent him complying with the Agreement, failed to provide an 
explanation as to what accommodation Mr. Ewanchuk might require, and failed to 
provide a legal basis that the respondent was or is required to provide reasonable 
accommodation. 
 

32. Mr. Humphries did lead evidence, despite being urged that it was irrelevant to the 
application at hand, that Mr. Ewanchuk plowed roads at Pineridge Estates Mobile 
Home Park for the respondent, upon a verbal agreement between a representative of 
the respondent and Mr. Ewanchuk, for which Mr. Ewanchuk was not paid. He called 
Mr. Reid Atwood as a witness, who testified that fuel was delivered to Mr. Ewanchuk. 
Mr. Ewanchuk says that this fuel was provided by the respondent as part of the verbal 
agreement to plow roads for the respondent.  
 
Frustration of the Tenancy Agreement  
 

33. Mr. Humphries submitted that the agreement has not been ‘frustrated’ in the legal 
definition of the term.  
 
Analysis  
 

34. I decided at the arbitration hearing that the applicants had not properly plead the relief 
of a monetary amount for snow removal services or reimbursement of the filing fee. 
The instructions on the Application for Arbitration specifically states: “Please provide 
the section numbers and the particulars of the claim you are seeking in the space 
provided below” and “including itemized monetary amounts where applicable”.  As the 
section numbers of the Law, the particulars of the claim, and the monetary amounts 
were not plead on the applicants’ Application for Arbitration, I decided that the 
applicants failed to provide the respondents with full, if any, particulars of these 
claims, and therefore will have to file a separate application if they wish to deal with 
these issues through arbitration.  
 

35. The Premises is located on Westbank First Nation land. The Law regulates residential 
premises on Westbank First Nation Lands. The applicants applied for arbitration 
pursuant to the Law and are seeking relief under section 52 of the Law. The Law 
applies to the residential tenancy entered into by the applicants and the respondent, 
despite counsel’s ignorance of the existence of the Law.  
 

36. The Notices to End a Residential Tenancy were served in accordance with section 
84.2(g) of the Law, by attaching a copy of the documents to a door of the Premises on 



February 20, 2015. Section 84.3(c) states that a document served in such a manner is 
deemed received on the third day after attaching it.  
 

37. The first Notice to End a Residential Tenancy was issued for reason of unpaid rent. 
The respondent concedes that this Notice is void, as the unpaid rent was paid within 
five days of receipt of the Notice, pursuant to section 42.2.  
 

38. The second Notice to End a Residential Tenancy was issued pursuant to sections 
43.1(g), (h) and (k) of the Law, which state the following:  

(g) the tenant has breached a reasonable material term of the tenancy 
agreement and has failed to rectify the breach within a reasonable time 
after receiving written notice to do so from the landlord;  

(h) the tenancy agreement has been frustrated; and 

(k) the tenant is repeatedly late paying rent. 

39. The application for arbitration was filed on February 25, 2015, in compliance with 
section 52.2(b) of the Law, and was served on the respondents thereafter.  
 

40. Simply put, frustration of an agreement under the common law is when an unforeseen 
event renders the performance of the contract impossible or changes the purpose of 
entering into the contract. The present fact situation does not suggest that the 
agreement has been frustrated, under the legal definition of the term.  
 

41. What the representatives of the respondent seemed to refer to when testifying that the 
tenancy agreement has been frustrated was the applicants’ continual disregard of the 
Agreement and of the notices provided to the applicants regarding the condition of the 
Premises.  
 

42. Nine letters or notices have been issued to the applicants regarding the Debris and/or 
machinery left in the yard of the Premises since June 2012. The photographs provided 
by the respondents, taken of the yard of the Premises on various dates from May 2014 
until this month, show an excessive amount of items stored in a disorderly manner 
around the yard of the Premises.  
 

43. A material term is a term that is so important that a breach of the term gives the other 
party to a contract the right to end the tenancy. I find that terms 19, 20 and 32 of the 
Agreement are material terms. These terms set out the obligations of tenants in 
maintaining the overall appearance of their mobile home site. They set out the 
requirement that tenants keep their mobile home site in an orderly, neat and clean 
condition, and stipulate what can and what cannot be kept or stored on a lot. It is 
essential for the landlord of a mobile home park to ensure that tenants of the park 
maintain their lots in such a condition so as to ensure the park is a suitable and 
attractive place for other tenants and for potential tenants. As such, I find that terms in 
a tenancy agreement respecting the overall appearance of a mobile home lot are so 
important to a landlord that they are material to a tenancy agreement with any one 



tenant, just as a term to pay monthly rent in a tenancy agreement is a material term. 
 

44. I find that terms 19, 20 and 32 of the Agreement have been breached by the applicants, 
and the applicants have failed to rectify the breach within a reasonable time after 
receiving written notice to do so from the landlord.  
 

45. Term 19 of the Agreement states that the applicants are responsible for the overall 
appearance of the mobile home site, and are required to keep the Premises in an 
orderly, neat and clean condition, free of litter. I find that the yard of the Premises has 
not been kept in an orderly, neat or clean condition, despite continued written notice 
from the respondent to do so.  
 

46. Mr. Ewanchuk testified that the items left in the yard are his equipment and tools 
necessary for his employment. However, the photographs show scrap pieces of 
plywood, bins, lawn chairs, what appears to be debris from renovations, a propane 
tank, a shed without a roof, and other items that I cannot find to be equipment nor 
tools.  
 

47. Mr. Ewanchuk did not provide an explanation of how these items, and others that are 
not visible, but are clearly untidy and disorderly, aid his employment. As such I am not 
persuaded that the Debris consists wholly of Mr. Ewanchuk’s equipment and tools. 
 

48. Even had I found that the Debris consists solely of equipment and tools necessary for 
Mr. Ewanchuk’s employment, the applicants would still be in violation of terms 19 and 
20 of the Agreement. The Premises must be kept in an orderly, neat and clean 
condition, the lot and driveway must be free of debris, and boxes or equipment are not 
to be stored on the outside of the mobile home or utility room, whether the debris, 
boxes or equipment are necessary for one’s employment or not.  
 

49. Mr. Ewanchuk testified that he installed a wood fence to block the view of the Debris 
from the road in front of the Premises.  
 

50. Ms. Trottier pointed out that Mr. Ewanchuk did not receive the permission of the 
respondent to install the wood fence, and only chain link fences are permitted in the 
park, as is clearly stated at term 18 of the Agreement. In addition, term 19 requires the 
entire Premises, not only the parts of the Premises visible from the front of the 
Premises, to be kept in an orderly, neat and clean condition, and free of litter.  
 

51. Additionally, the applicants breached terms 20 and 32 of the Agreement, which state in 
part that equipment is not to be stored on the outside of the mobile home or utility 
room, and that storage of all vehicles, trailers, and utility trailers is prohibited. Mr. 
Ewanchuk testified again that the utility trailer and bobcat stored at the Premises are 
necessary for his employment. I accept that this is likely true, however even so, storing 
the bobcat and utility trailer on the lot clearly contravenes terms 20 and 32 of the 
Agreement.  
 



52. Mr. Ewanchuk did not suggest a suitable alternative to storing what he described as his 
equipment and tools, and the bobcat and utility trailer, apart from leaving them on the 
Premises. He testified simply that it was necessary that he store such items on the 
Premises. He did not suggest finding an alternative location off-Premises to store his 
bobcat and utility trailer, nor did he suggest a way of storing his equipment and tools in 
a manner that would comply with the Agreement.  
 

53. Counsel for the applicants submitted that there was “nothing on the property that was 
not necessary”. While the applicants may feel that this is true, it does not give them the 
right to disregard the terms of the Agreement.  
 

54. As listed in the facts, the applicants have received multiple written notices from the 
respondent regarding breaches to terms 19, 20 and/or 32 of the Agreement, with the 
first notice issued in June 2012, and the last letter issued on January 30, 2015. The 
photographs show that since at least May 29, 2014, the Applicants have been in 
contravention of at least terms 19 and 20. 
 

55. The applicants have failed to rectify the breaches to terms 19, 20 and 32 of the 
Agreement, despite having a reasonable amount of time to do so.  
 

56. The Notice to End a Residential Tenancy was also issued for reason of repeated late 
payment of rent. The respondent did not provide an account of the applicants’ rent 
payments, however did provide seven letters issued since June 2012 requesting the 
payment of late rent. The applicants did not contradict this evidence.   
 

57. For the above reasons, I uphold the respondent’s Notice to End a Residential Tenancy 
on the basis of sections 43.1(g) and (k), and I dismiss the applicants’ application to set 
aside the Notice to End a Residential Tenancy.  
 

58. Sections 53.2 and 53.3 of the Law states:  
 
53.2 In the case of a hearing under section 52.1, an arbitrator must grant an 
order of possession of the residential premises to the landlord if, at the time 
scheduled for the hearing:  
 
a) the landlord makes an oral or written request for an order of possession, and  

 
b) the arbitrator dismisses the tenant’s application or upholds the landlord’s 

notice to end tenancy.  

53.3 An arbitrator may grant an order of possession, before or after the date when 
a tenant is required to vacate a residential premises, and the order takes effect on 
the date specified in the order. 

59. As I have dismiss the tenant’s application to set aside the Notice to End and uphold the 
landlord’s Notice to End, and the respondent is seeking an order of possession, section 



53.2 requires me to grant an order of possession of the Premises to the landlord.   
 

60. The Notice to End a Residential Tenancy provides a move-out date effective March 20, 
2015.  
 

61. Section 43.4 of the Law states that a Notice to End a Residential Tenancy given under 
section 43.1 must be at least one month and is effective on the last day of an ensuing 
rental period.  
 

62. Section 51.1(a) of the Law states that a Notice to End a Residential Tenancy with an 
incorrect effective date is deemed effective on the earliest date permitted under the 
Law, which is March 31, 2015.  
 

63. Section 62.3(f) of the Law allows an arbitrator to order that a tenancy ends on a date 
other than the date specified in the Notice to End a Residential Tenancy. 
 

64. I will grant an order of possession of the Premises to the respondent, to be effective as 
of April 30, 2015, in order to provide the applicants with some time to vacate the 
Premises. The applicants must, of course, pay the usual pad rent for April 2015. 
 

65. I so order.  

 

Dated: March 31, 2015         
      Catherine Jarawka, Arbitrator 

 

	  

	  

	  

	  

	  

	  

	  

	  

	  

	  



WFN File No. RP-15-03-16  
Decision Date: March 31, 2015 

 

In the matter of an Arbitration pursuant to the Westbank First Nation Residential Premises 
Law 2008-03, A Law to Regulate Residential Premises on Westbank Lands (the “Law”) 

Between:  

Ilys Mary Lang and Daniel Ewanchuk 

Applicants 

And:  

RMD Group – Pineridge Estates Mobile Home Park 

Respondent 

Re:  Application pursuant to section 52 of the Law regarding the following property: 
 

#5 – 1860 Boucherie Road, Westbank, British Columbia (the “Premises”) 

 

ORDER 

THIS MATTER having come before me for arbitration and having heard Mr. Ewanchuk 
and Mr. Humphries for the Applicants and Ms. Trottier and Ms. Dodge for the 
Respondent:  
 

I ORDER that:  

1. the Applicants’ application is hereby dismissed; and   
 

2. the Respondent be and is entitled to possession of the Premises effective April 30, 
2015.  
 

A copy of this order must be served in one of the ways provided by section 84 of the 
Law, or in the manner provided herein, if any, before it can be filed in, and enforced 
as if it were an order of the court.  

 
Dated: March 31, 2015          
       Catherine Jarawka, Arbitrator 

	  


