
WFN File No. RP-15-08-28 
Decision Date: September 16, 2015 

In the matter of an Arbitration pursuant to the West bank First Nation Residential Premises Law 2008-
03, A Law to Regulate Residential Premises on Westbank Lands (the "Law") 

Between: 

076116 BC Ltd. 

Applicant 
And: 

Wayne Chaput, Debbie Chaput and Kaye Demetrioff 

Respondents 

Re: An Application pursuant to sections 53 and 62 of the Law, regarding the following property 

11-2001 Highway 97 South, West Kelowna, British Columbia VIZ 2E3(the "Premises") 

Appearances 

Jan Hermann on behalf of the Applicant 

Nobody appearing on behalf of the Respondent 

Application 

I. This application is for; 

Issue: 

a) an order of immediate possession pursuant to section 53 of the Law. 

b) a monetary order pursuant to section 62 of the Law which is comprised of: 

i) unpaid rent arrears in the amount of $2950 for unpaid rents from February 2015 
to August 2015. 

ii) late fees for the months of February to August 2015 in the amount of$ IO a day. 

2. Is the Applicant entitled to the Orders sought? 

Facts 

3. Kaye Demetrioff entered into a residential tenancy agreement with the Applicant consisting of 
an application for tenancy and the Rules and Regulations of Berkley Estates Mobile Park in 
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May of2004 (collectively referred to as the "Agreement"). A copy of these documents was 
submitted into evidence by the Applicant. 

4. Wayne Chaput and Debbie Chaput also reside at the Premises. The Chaputs have never signed a 
tenancy agreement with the Applicant. Ms. Hermann stated that she did not know how long 
Wayne and Debbie Chaput have been residing in the Premises. 

5. Ms. Hermann gave evidence that she was told by Mr. Chaput that Ms. Demetrioff is deceased. 
She also stated that she has not seen Ms. Demetrioff for quite some time. 

6. There was no other evidence submitted on the whereabouts of Ms. Demetrioff or whether she is 
deceased and if so, how long she has been deceased. 

7. A relevant term of the Agreement is on the first page of the Rules and Regulations wherein it 
states in paragraph 4 that "Any rents not paid by the close of the business day on the first of the 
month will be given a $5.00 per day late fee to a maximum of $50.00." 

8. Ms. Hermann stated that this has now gone up in the current rules and regulations for the 
mobile home park and that the Applicant now charges a late fee of $10 a day. There was no 
indicated maximum of late penalties. The current updated rules and regulations were not 
submitted into evidence. 

9. The Applicant also did not provide into evidence a statement showing the arrears in rents 
owing from the Respondents. However, Ms. Hermann did give evidence that the Respondents 
have no paid any rent since January of 2015. I find her evidence credible in this regard and 
there was significant documentation provided in the evidence documenting her attempts to 
contact the Respondents since early February of 2015 and confirming that they have not paid 
rents since that time. 

10. Ms. Hermann stated that monthly rent from February 2015 to May 2015 inclusive was $415 a 
month. In the month of June, rent went up to $430 a month. Therefore, the Respondents owe 
unpaid rents in a total amount of$2950 up to August of 2015. 

Analysis: 

11. Section 84.1 of the Law sets out ways that a Hearing Information Package, which consists of 
the Notice of Hearing, the application for arbitration, related material, evidence filed, and 
information concerning the arbitration process, must be served. 

12. Section 84.1 ( c) allows for service by registered mail to the address at which the person resides. 
Ms. Hermann stated that she personally sent the Hearing Information Package via 
registered mail on August 5, 2015 and that she received confirmation that it was received 
by the Respondents on August 7, 2015. 

13. Section 84.2 of the Law sets out the ways that other documents required to be served on a 
person must be served. Section 84( c) allows for service by registered mail to the address at 
which the person resides. Section 84.2 (g) allows for service by attaching a copy of the 
document to a door or other conspicuous place at the address at which the person resides. Ms. 
Hermann stated that she sent the Notice to End a Residential Tenancy to the Respondents via 
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registered mail on June 16, 2015. 

14. I find that the Notice to End a Residential Tenancy was properly served by the Applicant 
under section 84. 

15. I find that the Hearing Information package was also properly served by the Applicant under 
section 84. 

16. I find, and it is uncontested, that the Respondent owes unpaid rent to the Applicant. 

17. I find that the Applicant is entitled to unpaid rent as the Respondents have breached their 
contract with the applicant, an essential term of which is to pay monthly pad rent. 

18. Section 7. l and 7.3 of the Law states: 

7.1 A tenancy agreement may contain reasonable terms respecting the tenant :v use, 
occupation and maintenance of 

(a) residential premises; and 
(b) a service or facility used in connection with the residential premises. 

7. 3 A term that is not reasonable is not erif<Jrceable. 

19. Section 7.2 of the Law describes what a reasonable term is, absent evidence to the contrary. 
Generally a term penalizing a tenant for late payment of rent is a reasonable term as it is related 
to the purpose of providing an incentive for a tenant to pay rent on time. 

20. However, I find that a term allowing a landlord to charge $10.00 per day in late fees is patently 
not a reasonable term. It is unreasonably high. Such a term would allow for a possible late 
monthly penalty of $310 a month which is 72% of the rent payment for the month. 

21. Ms. Hermann gave evidence that the Applicant was willing to waive part of the late fees and 
reduce part of the fees to $5.00 a day. As the original term was$ l 0.00 a day and I have found it 
to be unreasonable and unenforceable, it is of no consequence that the Applicant is prepared to 
waive part of the late fees. As an aside, a late fee of 5.00 is still unreasonably high and in my 
view, would not be enforceable either. 

22. I therefore dismiss the Applicant's claim for the late fees. 

23. I do find that the Applicant is entitled to payment of unpaid rent and I find based on the 
evidence that the amount of unpaid rent owed to August of 2015 is $2950. 

24. Section 52 provides the respondents an opportunity to set aside a Notice to End a Residential 
Tenancy. The Respondents have not applied pursuant to section 52 for an order to set aside the 
Notice to End a Residential Tenancy. 

{00300643;1} 

Section 53.2 states: 

In the case of a hearing under section 52.1, an arbitrator must grant an order of 
possession of the residential premises to the landlord if, at the time scheduled for the 
hearing: 



a) the landlord makes an oral or written request for an order of possession, and 
b) the arbitrator dismisses the tenant's application or upholds the landlords 
notice to end tenancy. 

25. As the Notice to End a Residential Tenancy is in compliance with the Law and has been 
sufficiently served, section 53.2 states that I must grant an order of possession of the residential 
premises to the Applicant. 

26. As the date of the end of tenancy as stated on the Notice to End a Residential Tenancy has 
already passed, the order of possession is effective immediately. 

27. I so order. 

Dated September 16, 2015 ~L~-
Leneigh Bosdet, Arbitrator 
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