
WFN File No. RP-16-05-07 
Decision Date: July 14, 2016  

In the matter of an Arbitration pursuant to the Westbank First Nation Residential Premises 
Law 2008-03, a Law to Regulate Residential Premises on Westbank Lands (the “Law”) 

Between: 

Douglas and Shelby McFarlane 

Applicants 

And: 

Princess Enterprises 

Respondent 

Re: Application pursuant to section 52 of the Law regarding the following property: 

36 - 2035 Boucherie Road, Westbank, B.C. (the “Premises”) 

Appearances 

• Douglas McFarlane and Shelby McFarlane for the Applicants
• Ava Murphy for the Respondent

Application 

1. The Applicants’ application is for an order setting aside a Notice to End a Residential
Tenancy and reimbursement of the filing fee in the amount of $100.00.

Issue 

2. Are the Applicants entitled to the orders sought?

Facts 

3. The Applicant tenants and the Respondent landlord entered into a Residential
Tenancy Agreement, dated for reference June 7, 2010, for the rental of the Premises,
a mobile home pad (the “Agreement”).

4. Mr. Darcy Osberg, Park Manager for the Respondent, served a Notice to End a
Residential Tenancy (“Notice to End”) dated April 18, 2016 on the Applicants on that
same date, by taping a copy of the document to the door of the Premises. The Notice
to End stipulates an end of tenancy date of May 5, 2016. The Notice to End was given
for the following reasons:

a. Uttering threats to employees, intimidation and harassment of tenants and
employees (s 43.1(1)(a), (h), (l)(i), (l)(ii), and (m)(iii)); and



b. Failing to rectify breaches for significant disturbances after receiving notice 
(s 43.1(1)(g)).  
 

5. A letter was provided to the Applicants enclosing the Notice to End, detailing the 
reasons for providing the Notice to End (the “April 18 Letter”).  
 

6. According to the April 18 Letter, an incident which took place on April 13, 2016 (the 
“April 13 Incident”), described in detail below, led to the issuance of the Notice to 
End pursuant to sections 43.1(1)(a), (h), (l)(i), (l)(ii), and (m)(iii)).  
 

7. The April 18 Letter goes on to state that “separate from the grounds above, Princess 
Enterprises also has cause to end your tenancy due to your significant and repeated 
disruption of other tenants’ enjoyment of their residential premises”. The April 18 
Letter describes these disruptions as “numerous complaints about loud noises coming 
from vehicles, music, and dogs on the site”. It goes on to state “Your failure to rectify 
this pattern of unreasonable disturbance after receiving notice is grounds to end your 
tenancy under s. 43.1(1)(g) of the Law”.  
 

8. The Applicants applied for an order setting aside the Notice to End on April 25, 2016. 
They served the Hearing Information Package on the Respondent by registered mail 
on May 3, 2016. 

April 13 Incident  

9. Mr. Osberg testified that on April 13, 2016, he received a phone call regarding 
“music blaring” from the Premises. As a result he and Mr. Paul Boychuk, 
Maintenance Supervisor for the Respondent, drove to the Premises. He testified that 
he could hear music originating from the Premises from a distance of approximately 
78 feet.   

 
10. What occurred next was captured on a video recording, which was provided in 

evidence at the hearing (the “Video”). I will provide a brief summary of the Video. 
This summary is incomplete in that it is not a full transcript of the interaction, and is 
only intended to capture the subjects and tone of the interaction.    
 

11. The Video begins with Mr. Osberg and Mr. Boychuk driving in a vehicle. They exit 
their vehicle and discuss music being played. Music is not audible on the recording. 
They get back into their vehicle and drive to the Premises.  
 
Mr. Osberg: exits the vehicle at the Premises, asks an unidentified person “is Doug 
around… tell him the park manager is here”.  
 
Mr. McFarlane: walks out of the home on the Premises, and says something 
inaudible. He then says “I just started the car and came in for two seconds….” He 
turns the music off in the car.   

Mr. Osberg: “No, no, no, Doug” 



Mr. McFarlane: “I just got in the car… and don’t say nothing about dogs because I 
got the bylaw on dogs too”  

Mr. Osberg: “You gotta relax Doug” 

Mr. McFarlane: “No…. It’s only her…. He’s my friend, he’s my friend…. she’s the 
only one”. He mentions the dog bylaw. “I’m starting to get upset. Now what’s it 
about?”  

Mr. Osberg: ”The music” 

Mr. McFarlane: “I just started my car, went inside trying to deal with my kids and 
you pull up. Two fucking seconds”. He walks back and forth from his house to the 
fence where Mr. Osberg is speaking. He mentions “one lady” again. “I gotta go to 
work, I don’t need this”   

Mr. Osberg: “I’m going to send a letter and we are going to have a meeting in our 
office. This needs to be resolved”  

Mr. McFarlane: “Lets have a meeting right now. Lets go get her. What’s her fucking 
beef?” He then discusses the mobile home park’s complaint process, and his opinion 
that when others call with a complaint against him, he gets a call from a 
representative of the landlord. However when he calls in a complaint against 
someone else, he is told he has to fill out a form.  

Mr. McFarlane: “Where’s her form?” 

Mr. Osberg: “I’m going to leave because you are getting escalated” 

Mr. McFarlane: “No I’m talking… I talk loud. that’s what I do”…. “They don’t have 
a problem with me… only her”.   

Mr. Osberg: “I’ve got a problem today. It’s seven a.m.” 

Mr. McFarlane: “No its not its almost 8 am”…. “What’s the noise bylaw? 

Mr. Osberg: “There is no noise bylaw” 

Mr. McFarlane: “I’ve already called Richard. Don’t tell me there’s no noise 
bylaw”…. “It says I’m allowed to start work at this time in the morning”  

Mr. Osberg: “Any noise that disturbs your neighbour is too loud in the park” 

Mr. McFarlane: “So if I want to work on my house with a hammer and it disturbs her 
that has to stop?”  

Mr. Osberg: “This has to stop. You yelling and getting escalated has to stop” 

Mr. Osberg and Mr. Boychuk drive away after a few more seconds of conversation. 
It cannot be determined by watching the Video how far Mr. Osberg and Mr. 
Boychuk drove before the Video stopped recording.  



During the Video, Mr. McFarlane is speaking in a loud voice and waving his arms as 
he speaks. 

12. Mr. McFarlane testified that the woman he refers to in the Video is Shirley Laviolette, 
a neighbour and resident of the mobile home park.  
 

13. The April 18 Letter describes the incident. It states that Mr. Osberg and Mr. Boychuk 
attended the Premises to investigate loud music coming from a vehicle located at the 
Premises. It states “Mr. Osberg attempted to communicate with Douglas McFarlane 
about the loud music but was unable to because Mr. McFarlane was constantly 
interrupting and yelling at Mr. Osberg”. It states that as Mr. Osberg and Mr. Boychuk 
prepared to leave, Mr. McFarlane “took a physically aggressive stance and threatened 
to break (Mr. Osberg’s) face”. The letter states that after the April 13 Incident, Mr. 
McFarlane “proceeded down the road to the residence of two elderly tenants where he 
verbally harassed them and acted in an aggressive and intimidating manner”. 
Evidence of this alleged interaction with two elderly tenants was not presented at the 
hearing.  

 
14. Mr. Boychuk testified at the hearing. While describing the April 13 Incident, he 

testified, “there were repeated attempts to talk to Doug. Doug walked back and forth 
from his house to the car”, and “when we tried to have a conversation, Doug wouldn’t 
stop and listen. He wasn’t in a listening mode”.  
 

15. Mr. Boychuk testified that during the April 13 Incident Mr. McFarlane “became 
aggressive”. When asked what that meant, Mr. Boychuk testified that he “made a 
stance – arms up in the air, he was not standing back, not relaxed”. At no time did Mr. 
McFarlane physically touch Mr. Osberg or Mr. Boychuk. 
 

16. Mr. Osberg testified that after the Video ended, he heard Mr. McFarlane say “I am 
going to break your face”. The vehicle moved a foot or two before stopping. Mr. 
Osberg got out of the vehicle and looked around, but did not see Mr. McFarlane. He 
returned to the vehicle and went back to the park manager’s office.  
 

17. On April 13 Mr. Osberg made a statement to the RCMP regarding the April 13 
Incident. The RCMP provided a written account of Mr. Osberg’s statement, and of 
the officer’s April 14 conversation with Mr. McFarlane regarding the incident.   
 

18. Mr. Boychuk testified that he heard Mr. McFarlane say to Mr. Osberg “I will break 
your face”. When asked if there was a chance that he didn’t hear Mr. McFarlane 
correctly, Mr. Boychuk admitted, “there is a chance that I didn’t hear him correctly”. 
He stated that when the statement purportedly was made, he was in the driver’s seat 
of his truck, and was about 50-60 feet away from Mr. McFarlane, who was standing 
behind the truck and to the right of the truck (on the passenger side of the truck). At 
the time the statement was made the truck was on and was moving away from Mr. 
McFarlane.  
 



19. Mr. Boychuk testified that he did not feel threatened by Mr. McFarlane.

20. The Respondent called James Bertram Borton as a witness. Mr. Borton lives at #49 –
2035 Boucherie Road, which is located across the street from the Premises. He was in
the front yard of his residence, watering his lawn on the morning of April 13, 2016.
He testified that he saw a truck pull up “as soon as (Mr. McFarlane’s) car turned on”
and saw Mr. Osberg and Mr. Boychuk talk to Mr. McFarlane. He did not hear the
conversation, but heard “only mumbles”. Mr. Borton testified that when Mr. Osberg
and Mr. Boychuk drove away from the Premises, “Doug started jumping around on
the road in front of his own place, accusing Shirley (Laviolette) of phoning Darcy”.
He heard Mr. McFarlane say “you bitch suck my dick”.

21. Mr. Borton testified that he did not see Mr. McFarlane verbally abuse an elderly
couple on the morning of April 13.

22. Mr. McFarlane testified that on April 13, 2016 at just after 7:30 a.m., he started his
car, and went back into his house. He realized that the music from his car was loud,
and asked his nephew to turn it down. His nephew (Zackary Anderson) informed Mr.
McFarlane that someone (Mr. Osberg) was asking for him.

23. In a written statement provided in evidence, Mr. McFarlane stated that he “apologized
for the loudness of the music stating I must have forgot to turn it off when I shut off
the car last night and that once I realized it was loud I sent Zach out to turn it down as
I had been in a rush when I started the car with dealing with kids and trying to get
ready for work”. “Darcy (manager) was still talking to me and stated he could not talk
to me when I was this upset. I asked him if he was recording and he said yes he had to
I said good I was getting upset with his constant talking as I had apologized for the
music why couldn’t he just leave I had to get to work”. “Darcy stated that he would
send me a letter and we could discuss it at the office. I said we are discussing it now
therefore adding to my frustration”. “As I went back towards my house I could see
that Darcy was not leaving and continued to harass me about talking to him again
adding to my frustration I had tried to walk away but he continued and that is when I
possibly might have said in the heat of the moment very rudely ‘get out of my face’”.

24. Mr. McFarlane testified that he did not recall saying “you bitch suck my dick” with
reference to Ms. Laviolette. He said he did recall calling Ms. Laviolette a “bitch” in
conversation with Mr. Borton. He admitted that he was heated, and that he “(does)
not remember very well” what he says when he is heated.

25. Mr. McFarlane testified that after the Video ended, he went into the home on the
Premises. After a couple of minutes, he exited the home, went out onto the road,
shrugged his shoulders, and then got in his car and went to work. He testified that he
“did not say anything” during the April 13 Incident after the Video ended.

26. Ms. McFarlane testified that she was in the home on the Premises during the April 13
Incident. She testified that she “(does) not recall (Mr. McFarlane) saying anything



about breaking Darcy’s face”. She testified that after what is shown on the Video 
occurred, Mr. McFarlane came into the home on the Premises, then exited, talked to 
Mr. Borton, and then left for work. She testified that Mr. McFarlane did not walk 
down the street, and did not threaten anyone.  

27. Mr. McFarlane admitted in testimony that he assumed that Ms. Laviolette complained
about noise on the morning of April 13, because she had previously complained to
Ms. McFarlane about their dogs. Mr. McFarlane testified that after the April 13
Incident, he apologized to Ms. Laviolette.

28. The Applicants fully admit that Mr. McFarlane “has a short fuse”. He testified that he
is attending an anger management class in an attempt to work on these issues.

Noise Complaints 

29. Mr. Osberg testified that prior to the April 13 Incident, he received complaints from
other occupants of the mobile home park in which the Premises is located about noise
originating from the Premises. Mr. Osberg testified that these complaints were made
by telephone, and were not recorded in writing. He could not list dates, times, or other
details of the alleged noise complaints.

30. Mr. Osberg testified that in April 2015, he received a complaint in writing about the
noise levels of Mr. McFarlane, his friends, and dogs at the Premises. He could not
recall any other specifics about this complaint. This written complaint was not
provided in evidence. He testified that in March and April 2016 he received several
complaints on the same complaint form about dogs at the Premises. He could not
recall other specifics about this claim. This written complaint was also not provided
in evidence. He also testified that there were “several” complaints about loud music
coming from Mr. McFarlane’s vehicle, and excessive dog barking. When asked for
details, he could only recall that there were “more than three” complaints. On April
11, 2016, Mr. Osberg spoke with Mr. McFarlane on the telephone to keep noise levels
down.

31. The Applicants testified that the only occasion on which they were warned about
noise was on April 11, 2016, by phone. Mr. McFarlane testified that the dogs residing
at the Premises are inside during the day, and bark for a number of minutes when
people walk by. He also testified that he plays music from his vehicle when he drives
in and out of the mobile home park, but only during the day. He testified that he plays
music at the Premises only loud enough to hear on the Premises.

32. The Applicants testified that they have never received written notice of noise
violations. The Respondent did not contest this evidence.

Approaching Vehicles/Tenants 

33. Mr. Robert Clark, an occupant of the residential property, testified for the
Respondent. He stated that about a year ago, he witnessed Mr. McFarlane and a



friend coming up the road, and saw a “newspaper guy” hiding behind his car from 
Mr. McFarlane and his friend. He did not know why the “newspaper guy” was hiding 
and did not know the identity of Mr. McFarlane’s companion. 
 

34. Mr. Osberg testified that in August 2015, a complaint was made that had to do with 
Mr. McFarlane chasing a vehicle with a baseball bat. He could not recall who the 
complainant was or other details of the incident.  
 

35. The April 18 Letter states “we have recently become aware of other incidents of 
aggression involving Mr. McFarlane, including that he has pursued another person 
with a baseball bat” (my emphasis).  
 

36. Ms. Dianne Clark, occupant of the residential property, also testified for the 
Respondent. She testified that at some time during the summer of 2015, Mr. 
McFarlane, carrying a baseball bat, walked up the street to another tenant and spoke 
with this other tenant. She could not hear what was being said, but could “tell that 
(Mr. McFarlane) was unhappy”. She has never seen Mr. McFarlane chase or hit 
anyone with the bat. It is unclear whether this is the same incident that was the 
subject of the complaint Mr. Osberg testified to having received in August 2015.  

 
37. Mr. Clark also witnessed Mr. McFarlane walking into a neighbour’s yard carrying a 

baseball bat, presumably the same incident as described above by Ms. Clark.  
 

38. Ms. Clark testified that Mr. McFarlane “runs after cars” and goes up to the windows 
of cars, in response to people speeding in vehicles through the mobile home park. She 
said that she saw a man hide behind a van when Mr. McFarlane was “coming up the 
road”, sometime in 2015, but does not have any other information about this incident. 
Due to the vagueness of the testimony of both Mr. Clark and Ms. Clark, it is unclear 
if this is the same incident described by Mr. Clark, above.  

 
39. Since April 18, 2016, Mr. Clark witnessed Mr. McFarlane chasing a vehicle down the 

road by foot. The car left the area, and then returned. Mr. McFarlane “came back, 
arms flailing, loud” and “looking upset”. He could not hear what Mr. McFarlane or 
the occupants of the car were saying. He testified that the vehicle “could have been a 
white Range Rover” 
 

40. In May 2016, Mr. Osberg testified that he received a complaint that Mr. McFarlane 
had chased another vehicle down, and was aggressive, loud, and was yelling. This, 
presumably, is the same incident as described by Mr. Clark above. A written 
complaint of this incident was not provided in evidence.  
 

41. Mr. McFarlane admitted that he takes issue with drivers speeding through the mobile 
home park. He said that during the latest incident described by Mr. Clark and Mr. 
Osberg, a white vehicle drove through the park erratically. Mr. McFarlane’s friend 
waved at the white vehicle. The driver of the vehicle then drove by the Premises, 



videotaping the Premises. Mr. McFarlane saw this and approached the vehicle, 
yelling, “why are you videotaping my home?”. The vehicle then exited the park.  

Motorized Vehicles 

42. Ms. Clark testified that in previous summers, Mr. McFarlane has disturbed her 
enjoyment in the residential property by driving his A.T.V. and motorcycle around 
the residential property. She said that this hasn’t been an issue since last summer.  
 

43. Mr. Clark testified that shortly after Mr. McFarlane moved in, in 2010, the constant 
noise and dust from his A.T.V. and motorcycle disturbed him. This issue lasted 
weeks, and then subsided after a complaint was made to park management. Mr. Clark 
testified that two years ago, Mr. McFarlane would spin his truck tires at the top of a 
hill, creating clouds of burnt rubber and noise. Mr. Clark testified that in what his 
opinion was “retaliation” against him complaining to park management, Mr. 
McFarlane would stop in front of Mr. Clark’s house and play loud music for a few 
minutes at a time. This also took place two years ago. 
 

Other Incidents 
 

44. Mr. Clark testified that a “garbage truck driver” would go into Mr. McFarlane’s yard 
and “smoke pot” with Mr. McFarlane. He says this happened “numerous times” in the 
last two or three years.  
 

45. Mr. Osberg testified that Mr. McFarlane allowed dog waste on a vacant lot two years 
ago, that Mr. McFarlane interfered with snow removal, and that Mr. McFarlane is 
“policing” the streets for speeding vehicles. 

 
46. Mr. McFarlane admitted that he made speed bumps on the road out of snow, but 

removed the speed bumps from the road after he was notified to remove the bumps. 
 

47. In a written statement provided in evidence, Mr. McFarlane says that the only written 
notices he has received from the Respondent were received two to three years ago, 
and were for the use of a motorized kids bike and home renovations, both of which 
were complied with. This evidence was not contested by the Respondent.  

Other Testimony 

48. Mr. Borton testified that Mr. McFarlane “is noisy at times”, but he is “not afraid of 
him”. When asked if Mr. McFarlane has disturbed his enjoyment in the residential 
property, on April 13, 2016 or ever, Mr. Borton said “no”. When asked if Mr. 
McFarlane has interfered with Mr. Borton’s health or safety or lawful rights or 
interests as a homeowner, Mr. Borton said “no”. He said that the incident on April 13 
did not disturb him, and said of the incident “Doug was just blowing off steam”. 

 
49. When asked if Mr. McFarlane disturbs her enjoyment in the residential premises, Ms. 

Clark testified “only the motorbike disturbed (her)”. She testified that Mr. McFarlane 
has never jeopardized her health or safety. Ms. Clark testified that she is not scared of 



Mr. McFarlane. 

50. Mr. Clark testified that Mr. McFarlane has not jeopardized his health or safety, and
that he is not afraid of Mr. McFarlane. He testified that Mr. McFarlane has disturbed
his enjoyment in the residential property by his past use of motorized vehicles (which
seized to be an issue two years ago), by walking into a neighbour’s yard with a
baseball bat (an incident which occurred last summer), by consuming drugs with a
garbage truck driver numerous times in the last two or three years, and by chasing a
vehicle down the road since April 18, 2016.

51. Mr. Osberg stated that Mr. McFarlane has not jeopardized Mr. Osberg’s health or
safety, “except the video”, presumably meaning the April 13 Incident. He testified
that his is not scared of Mr. McFarlane.

52. Mr. Osberg was asked which of his rights or interests were threatened by Mr.
McFarlane. He answered that his ability to be park manager, and his ability to have a
conversation with a tenant without the tenant being intimidating, confrontational or
swearing, were the rights or interests he felt were threatened by Mr. McFarlane.

53. Mr. Osberg testified that he knows of several witnesses that are afraid of Mr.
McFarlane, and that refused to attend the arbitration hearing or provide a written
statement because of their fear of Mr. McFarlane.

Analysis 

Evidence 

54. I will deal with evidentiary issues as a preliminary matter.

55. The Applicants provided an unsworn letter from Blair Penny and Faith Heggart of
#50 – 2035 Boucherie Road, as well as two unsworn letters from unidentified tenants.
As the letters are unsworn and two are anonymous, I refuse to admit the letters into
evidence.

56. The Respondent provided a sworn affidavit from an anonymous tenant. The affidavit
states that it was written anonymously because the person writing it is afraid of Mr.
McFarlane retaliating against the affiant or the loved ones of the affiant. Counsel for
the Respondent did not provide submissions regarding the admissibility of an
affidavit sworn by an anonymous affiant.

57. The affiant of an affidavit must be identified in order to verify the truth of the
affidavit, and in order to allow the affiant to be cross-examined on the contents of the
affidavit. Though exceptional circumstances may warrant deviation from these
principles, there is no submission or evidence before me that an exception should be
made in this case. As a result I refuse to admit the affidavit from an anonymous
affiant into evidence.



58. Mr. Osberg testified that other tenants are afraid of Mr. McFarlane, and because they 
are afraid, they do not want to testify against Mr. McFarlane. He testified that elderly 
tenants “are terrified of (Mr. McFarlane)” because of his “loud, abusive, aggressive 
yelling”. These statements are hearsay evidence, and as such I assign very little 
weight to these statements.  

Notice to End 

59. The Notice to End was provided for the following reasons:  
 

a. Uttering threats to employees, intimidation and harassment of tenants and 
employees (s 43.1(1)(a), (h), (l)(i), (l)(ii), and (m)(iii)); and  

b. Failing to rectify breaches for significant disturbances after receiving notice 
(s 43.1(1)(g)). 
 

60. The sections of the Law relied upon are as follows:  
 
43.1 A landlord may, at any time, give the tenant a notice of the end of the tenancy 
agreement in accordance with section 43.2 if any one of the following events have 
occurred: 
 
(a) the conduct of the tenant… has resulted in the enjoyment of other occupants in the 

residential property being unreasonably disturbed;  

(g) the tenant has breached a material term of the tenancy agreement and has failed to 
rectify the breach within a reasonable time after receiving written notice to do so from 
the landlord;  

(h) the tenancy agreement has been frustrated;  

(l)(i) the tenant has… significantly interfered with or unreasonably disturbed another 
occupant or the landlord of the residential property;  

(l)(ii) the tenant has… seriously jeopardized the health or safety or a lawful right or 
interest of the landlord or another occupant of the residential property;  

(m)(iii) the tenant… has engaged in illegal activity that has jeopardized or is likely to 
jeopardize a lawful right or interest of another occupant or the landlord of the residential 
property.  

61. The Applicants are seeking an order setting aside the Notice to End pursuant to 
section 52 of the Law.  

 
62. Section 52.2(b) provides that an application under section 52 must be made, if the 

notice was given under section 43.1 of the Law, within ten days after the date the 
notice was given to the tenant. As the Applicants applied under section 52 on April 
25, 2016, they applied within the time limits set out in the Law.  
 



63. The Respondent has the burden of proof and must show on a balance of probabilities 
that the grounds for issuing the Notice to End, as set out in the Notice to End, exist to 
end the tenancy.  
 

64. During the hearing, evidence was led on several incidents that are not relevant to the 
reasons provided on the Notice to End.   
 

65. Ms. Clark testified that the only time Mr. McFarlane has disturbed her was when his 
motorized vehicles were causing a disruption, which hasn’t been an issue “since last 
summer”. This is not relevant to the reasons set out for issuing the Notice to End, and 
furthermore this issue has been resolved. 
 

66. The allegation that Mr. McFarlane consumed drugs with a “garbage truck driver” was 
not corroborated by any other evidence, nor was there explanation of how Mr. Clark 
knew that drugs were being consumed. There is simply not enough evidence for me 
to find that these incidents occurred. Even had I found that these incidents occurred, 
these incidents are not relevant to the reasons set out for issuing the Notice to End.  
 

67. Insufficient evidence was led on several incidents that were presented as reasons for 
providing the Notice to End. Mr. Osberg testified that there have been several 
complaints about Mr. McFarlane, including noise complaints and a complaint that he 
chased a vehicle with a bat. None of these complaints were documented, and basic 
information such as dates, times, details of the circumstances of the complaints, and 
the identity of the complainants were not provided.  
 

68. Incidents that have taken place since April 18, 2016 are not relevant to the reasons for 
issuing the Notice to End on April 18, 2016. 
 

69. In determining whether to allow the Applicants’ application and set aside the Notice 
to End given for cause, I will deal with each reason for providing the Notice to End, 
and the evidence provided in support of each reason.  

43.1(a) the conduct of the tenant… has resulted in the enjoyment of other occupants in 
the residential property being unreasonably disturbed;  

70. Section D of the Notice to End states “Provide specific details supporting your 
reason(s) for ending the tenancy. Add extra pages, if necessary”. The April 18 Letter, 
which enclosed the Notice to End, states that the April 13 Incident unreasonably 
disturbed the enjoyment of other occupants in the residential property. The Notice to 
End details “uttering threats to employees, intimidation and harassment of tenants and 
employees” as the conduct that has resulted in the enjoyment of other occupants in 
the residential property being disturbed.  
  

71. The Respondent called three ‘other occupants’ of the residential property as 
witnesses. These witnesses were Mr. Borton, Mr. Clark and Ms. Clark.  
 



72. When asked if Mr. McFarlane has disturbed Mr. Borton’s enjoyment in the residential
property, on April 13 or ever, Mr. Borton answered “no”.

73. Ms. Clark testified that the only time Mr. McFarlane has disturbed her was by the use
of motorized vehicles, which I dealt with above.

74. Mr. Clark testified that his enjoyment in the residential property was unreasonably
disturbed when Mr. McFarlane entered a neighbour’s yard with a baseball bat last
year. He stated that the baseball bat was being held “down by his side”. Ms. Clark
testified that the baseball bat was being held up with one hand. Neither Mr. Clark nor
Ms. Clark could hear what Mr. McFarlane or the other neighbour was saying during
this interaction. Mr. Osberg testified that the tenant that Mr. McFarlane was speaking
with had been a problem in the mobile home park, and was the subject of a prior
arbitration for poor behaviour. Mr. McFarlane testified that he was speaking to the
tenant about a speeding vehicle at the mobile home park.

75. I find that this interaction between Mr. McFarlane and another tenant is not a reason
sufficient to base a Notice to End. No physical altercation occurred, and voices were
not raised enough for Mr. Clark to hear the conversation. That Mr. McFarlane
“look(ed) upset” when talking with a fellow tenant while holding a baseball bat is not
sufficient to unreasonably disturb another occupant’s enjoyment in the residential
property.

76. Counsel for the Respondent submitted that Ms. Shirley Laviolette, a tenant of the
mobile home park on which the Premises is located, has had her enjoyment in the
residential property unreasonably disturbed by the April 13 Incident. No evidence
was presented that the April 13 Incident, or any other incident involving Mr.
McFarlane, has caused disturbance to Ms. Laviolette.

77. Mr. McFarlane was rude and disrespectful when speaking about Ms. Laviolette, and I
am not disregarding the shocking nature of his comments. However, without evidence
that Mr. McFarlane’s comments caused disturbance to Ms. Laviolette, I am unable to
make such a finding.

78. As a result of the foregoing, I am unable to find that the conduct of the tenant has
resulted in the enjoyment of any other occupant in the residential property being
unreasonably disturbed.

(h) the tenancy agreement has been frustrated; 

79. Frustration of an agreement under the common law is when an unforeseen event
renders the performance of an agreement impossible, or changes the purpose of
entering into an agreement. The present fact situation does not suggest that the
agreement has been frustrated, under the legal definition of the term.



(l)(i) the tenant… has significantly interfered with or unreasonably disturbed another 
occupant or the landlord of the residential property;  

80. The Respondent provided the Notice to End for reason that the tenant has
significantly interfered with or unreasonably disturbed another occupant or the
landlord of the residential property by uttering threats to employees, intimidation, and
harassment of tenants and employees.

81. I find that Mr. McFarlane has not significantly interfered with or unreasonably
disturbed another occupant of the residential property.

82. Mr. Borton testified that he was not disturbed by Mr. McFarlane.

83. Ms. Clark testified that the only time Mr. McFarlane has disturbed her was by his use
of motorized vehicles, which I dealt with above.

84. As set out above, Mr. Clark testified that he was disturbed when he witnessed an
incident involving Mr. McFarlane speaking with another tenant, while looking upset
and holding a baseball bat. I find that this incident is not enough to unreasonably
disturb or significantly interfere with another occupant.

85. As a result, the Respondent has failed to provide sufficient evidence for me to find
that Mr. McFarlane has unreasonably disturbed or significantly interfered with any
occupant of the residential property.

86. I also find that Mr. McFarlane has not significantly interfered with or unreasonably
disturbed the landlord of the residential property.

87. I will deal with the April 13 Incident in two portions. First I will deal with the portion
that was recorded in the Video, and then I will deal with the alleged threat to Mr.
Osberg.

88. The Video shows an interaction between Mr. Osberg and Mr. McFarlane, largely
regarding noise originating at the Premises.

89. I find that during the Video, Mr. McFarlane appears to be frustrated, and in testimony
he fully admitted that he was frustrated. The Video shows him pacing back and forth
from the fence, where Mr. Osberg appears to be standing, to his home on the
Premises. He waves his arms in the air as he is talking. He speaks with a loud voice,
and appears to be agitated. While he is talking he swears on a number of occasions.
He opines as to which of his neighbours he felt complained about him, amoung other
things.  I find that during this time Mr. McFarlane’s stance is not physically
aggressive. At no time does his conduct appear intimidating, confrontational, or
potentially or actually violent.



90. I will next deal with the alleged threat made by Mr. McFarlane to Mr. Osberg that 
Mr. McFarlane would “break his face”.  
 

91. Mr. Osberg testified that he heard Mr. McFarlane say “I am going to break your face” 
while Mr. Osberg was in the vehicle being driven by Mr. Boychuk, with the windows 
rolled down and the truck in gear. He said the vehicle then moved a foot or two 
before stopping. Mr. Osberg then got out of the vehicle and looked around, but did 
not see Mr. McFarlane.  
 

92. Mr. Boychuk testified that he heard Mr. McFarlane say to Mr. Osberg “I will break 
your face”, but said that “there is a chance that I didn’t hear him correctly”. He stated 
that when the statement was made, he was in the driver’s seat of his truck, which was 
about 50-60 feet away from Mr. McFarlane, who was standing behind the truck and 
to the right of the truck (on the passenger side of the truck). At the time the statement 
was made the truck was on and was moving away from Mr. McFarlane.  
 

93. The April 18 Letter goes further than the testimony of either Mr. Osberg or Mr. 
Boychuk, and states “Mr. McFarlane’s behaviour worsened as the employees 
prepared to leave. At that time, he took a physically aggressive stance and threatened 
to “break (Mr. Osberg’s) face”.  
 

94. I find that this description in the April 18 Letter is inconsistent with what can be 
observed in the Video. In the Video, Mr. McFarlane’s stance and behaviour appear to 
remain the same throughout the Video and did not appear to worsen prior to Mr. 
Osberg and Mr. Boychuk driving away from the Premises. In testimony the alleged 
threat was made not when the employees “prepared to leave”, but after they had 
already driven 50-60 feet away from the Premises and from Mr. McFarlane.   
 

95. Despite their testimony regarding the April 13 Incident, Mr. Osberg testified that he is 
not scared of Mr. McFarlane, and Mr. Boychuk testified that he did not feel 
threatened by Mr. McFarlane. 
 

96. Mr. Borton, who during the April 13 Incident was in his front yard located across the 
street from the Premises, said that after (Mr. Osberg and Mr. Boychuk’s) truck left, 
“Doug started jumping around on the road in front of his own place, accusing Shirley 
(Laviolette) of phoning Darcy”. Mr. Borton did not say that he heard Mr. McFarlane 
threaten Mr. Osberg.  
 

97. Ms. McFarlane testified that she does not recall hearing Mr. McFarlane “saying 
anything about breaking Darcy’s face” and that Mr. McFarlane “never threatened 
anyone”. She testified that after Mr. Osberg and Mr. Boychuk left, Mr. McFarlane 
went into the house, exited the house, spoke with Mr. Borton, and left.  
 

98. Mr. McFarlane testified that after the Video ended, he went into his house. He was in 
his home for a couple of minutes, then exited the home. He observed the truck (Mr. 
Osberg and Mr. Boychuk’s truck) doing a u-turn. Mr. McFarlane testified that he 



went onto the road, shrugged his shoulders, and went to work. This is inconsistent 
with Ms. McFarlane’s and Mr. Borton’s testimony, that Mr. McFarlane spoke with 
Mr. Borton after Mr. Osberg and Mr. Boychuk left.  
 

99. The evidence on whether Mr. McFarlane threatened that he was going to “break (Mr. 
Osberg’s) face” is inconsistent. The onus is on the Respondent to prove the reasons 
for issuing the Notice to End. Given the inconsistent testimony of the witnesses, 
including the Respondent’s own witnesses, I find that the Respondent has failed to 
prove that Mr. McFarlane uttered the threat to “break (Mr. Osberg’s) face”.  
 

100. As a result of the foregoing, the Respondent has not satisfied the burden of proof 
that the tenant has significantly interfered with or unreasonably disturbed another 
occupant or the landlord of the residential property. 
 

(l)(ii) the tenant… has seriously jeopardized the health or safety or a lawful right or 
interest of the landlord or another occupant of the residential property;  
 

101. The Respondent has failed to lead sufficient evidence to prove that Mr. 
McFarlane has seriously jeopardized the health or safety or a lawful right or interest 
of another occupant.   
 

102. Mr. Borton, Ms. Clark, and Mr. Clark all testified that Mr. McFarlane has not 
seriously jeopardized their health or safety. None of these witnesses testified that Mr. 
McFarlane has seriously jeopardized a lawful right or interest of an occupant of the 
residential property.  
 

103. Mr. Osberg testified that Mr. McFarlane has “not jeopardized his health or safety, 
except for the video”. The Video shows Mr. McFarlane raising his voice, waving his 
arms, pacing, and swearing during conversation with Mr. Osberg. Mr. McFarlane is 
clearly angry. However I find that at no point in the Video does Mr. McFarlane 
seriously jeopardize Mr. Osberg’s health or safety, nor did Mr. Osberg elaborate in 
testimony on how his health or safety were seriously jeopardized. 
 

104. Mr. Osberg testified that the lawful right or interest that Mr. McFarlane threatened 
was “his ability to be park manager, (and) have a conversation with a tenant without 
the tenant being intimidating, confrontational or swearing”.  
 

105. I have already found that Mr. McFarlane was not intimidating or confrontational 
to the landlord’s representatives during the April 13 Incident.  
 

106. Mr. McFarlane was swearing during the April 13 Incident. However I find that a 
tenant’s use of profanity in conversation is not enough to cause the end of a tenancy 
for reason that a landlord’s lawful right or interest has been seriously jeopardized.  
 

107. Additionally, I am unconvinced that a park manager’s ability to carry out his work 
and have conversations with tenants free of profanity, is a lawful right or interest that 



the Law seeks to protect, akin to health and safety.  
 

108. I have already found that the Respondent has failed to prove that Mr. McFarlane 
threatened to “break (Mr. Osberg’s) face”.  
 

109. As a result of the foregoing, I find that the Notice to End cannot be based for 
reason that the tenant has seriously jeopardized the health or safety or a lawful right 
or interest of the landlord or another occupant of the residential property. 
 

 (m)(iii) the tenant… has engaged in illegal activity that has jeopardized or is likely to 
jeopardize a lawful right or interest of another occupant or the landlord of the 
residential property.  
 

110. This section requires that the Respondent prove that the tenant has engaged in 
illegal activity, and that the illegal activity has jeopardized or is likely to jeopardize a 
lawful right or interest of another occupant or the landlord of the residential property. 
 

111. The Law states that proof of a criminal offence does not require a criminal charge 
or conviction. However, the Respondent does have the onus to prove, on the balance 
of probabilities, that an illegal activity has taken place.  
 

112. I have already found that the Respondent has failed to prove that Mr. McFarlane 
threatened Mr. Osberg. As a result, the Notice to End cannot be upheld pursuant to 
section 43.1(m)(iii) of the Law. 
 

113. The Respondent provided in evidence a written statement from the RCMP 
describing the April 13 Incident. This statement is of little probative value, as it is 
essentially a record of what Mr. Osberg reported to the RCMP officer, and what the 
tenant (Mr. McFarlane) told the officer in response.  

(g) the tenant has breached a material term of the tenancy agreement and has failed to 
rectify the breach within a reasonable time after receiving written notice to do so from 
the landlord;  

114. The Respondent has failed to provide evidence that written notice was provided to 
the Applicants regarding noise complaints or unreasonable disturbances. As a result, 
the Notice to End cannot be upheld pursuant to section 43.1(g) of the Law.  
 

115. As a result of the foregoing, the Notice to End shall be set aside. 
 

116. As the Applicants were successful in this application, they are entitled to 
reimbursement of the filing fee in the amount of $100.00.  
 

117. I so order.  
 
Dated: July 14, 2016          
      Catherine Jarawka, Arbitrator 



WFN File No. RP-16-05-07 
Decision Date: July 14, 2016   

In the matter of an Arbitration pursuant to the Westbank First Nation Residential Premises 
Law 2008-03, a Law to Regulate Residential Premises on Westbank Lands (the “Law”) 

 

Between:  

Douglas and Shelby McFarlane  

Applicants 

And:  

Princess Enterprises 

Respondent 

Re:  Application pursuant to section 52 of the Law regarding the following property: 

36 - 2035 Boucherie Road, Westbank, B.C. (the “Premises”) 

ORDER 

THIS MATTER having come before me for arbitration and having heard Douglas 
McFarlane and Shelby McFarlane for the Applicants and Ava Murphy for the 
Respondent:  

I ORDER that:  

1. The Respondent’s Notice to End a Residential Tenancy, dated April 18, 2016, be 
set aside; and  
 

2. The Applicants recover from the Respondent the filing fee, in the amount of 
$100.00. 
 

A copy of this order must be served in one of the ways provided by section 84 of the 
Law, or in the manner provided herein, if any, before it can be filed in, and enforced 
as if it were an order of the court.  

 
Dated: July 14, 2016          
        Catherine Jarawka, Arbitrator 

 
 


