WESTBANK FIRST NATION
EXPROPRIATION LAW NO. 2010 01
-

WHEREAS Westbank First Nation deems it advisable and in the best Interests of Westbank

First Nation to enact a Law to provide for the expropriation of certain interests in WFN Lands for
community purposes and to facilitate land exchanges with the Crown for community purposes.
NOW THEREFORE Westbank First Nation Council enacts the following law:
1.

TITLE

1.1

This Law may be cited for all purposes as "WFN Expropriation Law No. 2010 01
- ".

2.

DEFINITIONS

2.1

In this law, unless the context otherwise requires:

Administrator"means a person appointed under section 3.1;
Arbitrator"means a person appointed under section 4.1;

Community Purpose"means a purpose which is intended to provide a facility, benefit
or support for the Members or persons residing on Westbank Lands, and is limited to
transportation and utility corridors and requirements related to transportation and utility
corridors;
Court"means

a) subject to paragraph (b),
the Supreme Court, or

( )i)
(and subsection 30.1 (b),
any Court;
b) in paragraph 14.2 a

Date of Expropriation"means the date the vesting notice is filed in the Westbank
Lands Register under section 26.1;

Expropriate"and "Expropriation"mean the taking of an Interest without the consent
of the Interest Holder;

Expropriation Notice"means a notice made under section 13.2;

Injurious Affection"means injurious affection caused by Westbank in respect of a
work or project for which Westbank had the power to Expropriate;
Interest"means an Interest in Westbank Lands as described in section 100.3 of the
WFN Constitution;
Interest Holder"means

a) a Holder of an Allotment,

b) a lessee of Westbank Lands, where the lease is for a period of more than one

year, and
c) a dominant tenant, permitee, or licensee of Westbank Lands;

Land Exchange"means an exchange of Westbank Lands for other lands between
Westbank and the Crown;

Notice of Cancellation" means a notice made under sections 23.5 or 24.2;
Notice of Transfer of Interest"means a notice made under section 26.1;

Security Interest"means a charge on land, which is owned or held by a person as
security for the payment of money;
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WFN Constitution"means the Westbank First Nation Constitution, as amended from
time to time;

WFN Family Property Law"means the WFN Family Property Law No. 200602,
- as
amended or replaced from time to time;

WFN Land Use Law"means the WFN Land Use Law No. 2007 01,
- as amended or
replaced from time to time;

WFN Residential Premises Law"means the WFN Residential Premises Law No.
2008 03,
as amended or replaced from time to time.
2.2

Unless otherwise provided in this law, words, expressions and rules of construction
used in this law have the same meaning as in the Westbank First Nation Constitution.

3.

3.1

APPOINTMENT OF ADMINISTRATOR

Council must, by resolution at a duly convened meeting, appoint one or more
Administrators to carry out the duties of the Administrator as set out in this Law.

4.
4.1

RESPONSIBILITIES OF ADMINISTRATOR

In addition to the responsibilities set out elsewhere in this Law, the Administrator is
responsible for:

a) maintaining and making available to the public all forms and other documents

required for the proper administration of proceedings under this Law; and
b) maintaining all records relating to a purchase of land or Expropriation made under
this Law.
5.

5.1

APPOINMENT OF ARBITRATORS

Council must, by resolution at a duly convened meeting, appoint one or more
Arbitrators, each of whom:
a) must

i) have the qualifications established by Council from time to time, and
ii) swear or affirm the oath set out in Schedule "A"to this law; and

b)

must not

i) be an employee of Westbank, or
ii) be a member of the Council.
5.2

An Arbitrator may be appointed for an initial term of 1 to 3 years.

5.3

An Arbitrator may be reappointed for a second or subsequent term of 3 to 5 years.

5.4

Council must rescind an appointment under section 5.1 or 5.2 if satisfied that:
a) the person has ceased to be qualified for the appointment, or
b) on reliable evidence of the person's misconduct, neglect of duty or incapacity, the
person is not suitable for the appointment.
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5.5

If Council is satisfied that the grounds for the rescission of an appointment under
section 5.4 were false or inaccurate or have been remedied or otherwise ameliorated,
Council may reappoint the person.

5.6

If an Arbitrator resigns, or if an Arbitrator's appointment expires other than by a
rescission under section 5.4 and the Arbitrator has started an Expropriation hearing, the
Arbitrator may continue to act as an Arbitrator until the Arbitrator has provided a report
to Council, and this Law continues to apply.

6.

ARBITRATOR'S REMUNERATION AND EXPENSES

6.1

Council must pay the Arbitrator for all work performed by the Arbitrator in relation to an
application an amount in accordance with policies established by Council from time to
time.

6.2

In addition to the amounts under section 6.1, if an Arbitrator must travel more than 50

kilometres from the Arbitrator's usual place of employment for a hearing in person, an
Arbitrator must be paid:
a) travel costs, and

b)

expenses

in accordance with policies established by Council from time to time.
7.

ARBITRATOR'S DUTIES

7.1

An Arbitrator must faithfully, honestly and impartially perform his or her duties and must
not, except in the proper performance of those duties, disclose to any person any
information obtained as an Arbitrator.

8.

CONFLICT OF INTEREST

8.1

An Arbitrator may not hear an application if the Arbitrator has or is reasonably
apprehended to have a bias or an interest in relation to the outcome of the application.

9.

APPLICATION

9.1

Westbank may Expropriate:
a) all or part of an Allotment, but only for the purpose of a Land Exchange where the

lands exchanged for Westbank Lands are to be used for a Community Purpose,
and

b) an Easement, Permit or Licence, but only for a Community Purpose.
9.2

If Westbank proposes to Expropriate, this Law applies to the Expropriation, and, if there
is an inconsistency between this Law and any other Westbank Law respecting the
Expropriation, this Law applies.

9.3

Despite section 9.1, if there is a conflict between this Law and the WFN Land Use Law,
the WFN Land Use Law applies.

Expropriation Law —Third Reading FINAL —June 14, 2010

3

10.

IF INTEREST HOLDER AGREES TO TRANSFER LAND

10.1

If an Interest Holder or, if there is more than one Interest Holder, all Interest Holders
agree to transfer land to Westbank without Expropriation, but cannot agree with
Westbank on the compensation to be paid:
a) sections 11 to 19.1 (a)do not apply,

b) the Administrator must appoint an Arbitrator to determine the compensation to be

paid to the Interest Holder as if the land had been Expropriated under this Law,
and

c) unless the parties to the agreement otherwise agree, compensation must be

determined effective the date the Interest Holder agreed to transfer the land to
Westbank.

10.2

An agreement under section 10.1 must be in writing and must state:
a) that the Interest Holder consents to the transfer,

b) that compensation must be determined by an Arbitrator,
c) the date set for possession of the land,
d) that the Interest Holder must take the necessary steps to transfer the land to
Westbank, and
e) that Westbank must make a payment under section 25.
11.

APPROVAL OF EXPROPRIATION

11.1

Westbank must not Expropriate unless:
a) the Administrator has complied with all the provisions of this Law relevant to the
Expropriation;
b) the Expropriation is initiated by Council under section 12 or 13; and

c) the Expropriation is approved by Council under section 23.
12.

DISPENSING WITH APPROVAL AND EXPROPRIATION HEARING

12.1

Council may, by resolution at a duly convened meeting, order that an Expropriation
proceed without the approval and expropriation hearing procedures established by this
Law if it considers that an emergency exists or undue delay in a project would result.

12.2

If an order is made under section 12.1:

a)

the Administrator must give public notice of the order by publishing a summary of
the contents of the Expropriation Notice in accordance with section 13.1 (e),

b) sections 11, 13, 15 to 19 and 21 to 23 do not apply to the Expropriation, and
c) the Administrator must, within 30 days of the making of the order,
i) serve a copy of the
Expropriated, and

order on each registered Interest Holder of the land to be

ii) file a copy of the order in the Westbank Lands Register.
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12.3

An order under section 12.1 must contain the matters referred to in section 13.2.

12.4

If an Interest Holder of the land concerning which an order is made under section 12.1
cannot agree with Westbank on the compensation to be paid:
a) the Administrator must appoint and Arbitrator to determine the compensation
payable as if the land had been Expropriated under this Law, and

b) compensation must be determined effective the date of the filing of the order in the
Westbank Lands Register under paragraph 12.2 c
( )ii).
(
13.

EXPROPRIATION NOTICE

13.1

An Expropriation must be initiated by a resolution of Council passed at a duly convened
meeting.

13.2

If Council passes a resolution under section 13.1, the Administrator must:
a) serve on each Interest Holder whose Interest in the land to be Expropriated is
recorded in the Westbank Lands Register:

i) an Expropriation Notice,
ii) a copy of this Law, and

iii) a copy of all appraisal and other reports on which the amount of compensation
Westbank proposes to pay to each Interest Holder is based;
b) serve a copy of the Expropriation Notice on all persons who have registered a
caveat or a certificate of pending litigation against the land to which the
Expropriation notice relates;
c) post or erect, on the land to be Expropriated, a sign containing a summary of the
contents of the Expropriation Notice;

d) publish a summary of the contents of the Expropriation Notice in at least one
newspaper of general local circulation for seven days; and
e) file a copy of the Expropriation Notice in the Westbank Lands Register.
13.3

An Expropriation Notice must contain:
a) a plan of the land to be Expropriated that is sufficient, in the opinion of the Director
of Lands, to identify the land in the records of the Westbank Lands Register,
b) a legal description of the parcel,

c) the purpose for which the Expropriation is required,
d) if the land being Expropriated is required for a limited time, or if a limited right or
Interest in the land is required, the time period, or the nature of the limited right or
Interest that is being taken,
e) a description of any charge in respect of which Westbank intends to make a
directive under section 26.2,and

f) the amount of compensation Westbank proposes to pay to each Interest Holder.
13.4

For the purposes of section 13.2 c
( )and (d),
the summary of the contents of the

Expropriation Notice must not contain any reference to the amount of compensation to
be paid by Westbank to the Interest Holder.
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13.5

An appraisal report under paragraph 13.2 a
( )ii)
(must be prepared by:
a) a person designated C.
A.
A.
I
.
by the Appraisal Institute of Canada,
b) a person designated as a Certified Appraiser R.I.B.
(
C.)
by the Real Estate
Institute of British Columbia, or

c) in respect of partial takings only, a person designated SR/WA by the International
Right of Way Association.
13.6

An appraisal report under paragraph 13.2 a
( )ii)
(must be reasonably detailed and must
include:

a) a description of the land,
b) the date of the valuation, which date must be within 6 months of the date of a filing
by the Director of Lands under section 14.1,

c) factual data necessary for the value estimate and the reasoning on which the
estimate is based,

d) the zoning, the highest and best use of the land and any provisions of the WFN
Land Use Law that are relevant to a determination of the highest and best use,
and

e) the final estimate of the value of the land.
13.7

If, before taking action under section 13.2,the Administrator is in doubt as to whether a
person is an Interest Holder or, if an Interest Holder, as to the nature and extent of his
or her Interest, the Administrator may apply to the Court for an order respecting the
nature and extent of the Interest of any Interest Holder of the land.

13.8

The Administrator must serve a copy of an application made under section 13.7 on all
persons whom the Administrator considers would be affected by the application.

13.9

After hearing an application made under section 13.7,the Court may make an order as
to the nature and extent of the Interest of any Interest Holder of the land, but must not
make any order as to the amount of compensation to be paid by the Administrator.

13.10

To assist the Administrator in making payment under this section, an Interest Holder
must, on the Administrator's request, provide the Administrator with any information
relevant to estimate the compensation to which the Interest Holder is or will be entitled.

13.11

An Interest Holder who withholds relevant information may be penalized by the Court in
costs and Interest to which he or she would otherwise be entitled.

13.12

The Administrator may, at any time before 10 days before the beginning of a hearing
under this section, increase the amount of compensation Westbank proposes to pay to
an Interest Holder.

14.

REGISTER FILING AND REGISTRATION

14.1

On the filing of:
( ),
a) an order under subsection 12.2 c

( ),
or
b) an Expropriation Notice under subsection 13.2 e

( )or 23.4 b
( ),
c) an amended Expropriation Notice under subsection 21.2 c
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the Director of Lands must file and register the order or notice.
14.2

After the registration of an order or notice under section 14.1,the Director of Lands
must not:

a) register another instrument affecting the land covered by the order or notice other
than

i) a court order affecting the land,
ii) a judgment for the payment of money,

iii) a notice filed under section 5 of the WFN Family Property Law,
iv) a caveat or a certificate of pending litigation,

v) a builder's lien or other instrument the application for registration of which was
made before the order or notice was filed,

vi) an easement, restrictive covenant, permit, licence or statutory right of way that
does not affect any part of the land being Expropriated, or
b) deposit a plan of subdivision or otherwise allow any change in the boundaries
affecting the land covered by the order or notice.
15.

REQUEST FOR EXPROPRIATION HEARING

15.1

An Interest Holder whose land is included in an Expropriation Notice may request an
expropriation hearing by serving the Administrator with a notice of request for an
expropriation hearing.

15.2

A notice of request for an expropriation hearing must:
a) be in the form established by the Council,

b) contain the name and address of the person making the request, his or her
Interest in the land to be Expropriated and his or her reasons for requesting an
expropriation hearing, and
c) be served on the Administrator within 30 days after the date the Expropriation
Notice is served under section 13.2.
16.

SCHEDULING THE EXPROPRIATION HEARING

16.1

If the Administrator receives a request under section 15, the Administrator must, within
7 days after service under section 15.2 c
( ),
appoint an Arbitrator who, subject to section
17, must hold a public expropriation hearing.

16.2

The Arbitrator must set a date, that is not more than 21 days after the date of his or her

appointment, a time and a place for the expropriation hearing and must serve notice of
the date, time and place on:
a) the persons served under section 13.1 (a),
b) the Administrator, and

c)

every person who served a notice of request under section 15.1 whose request
was not refused under section 17.1.

16.3

The participants in the Expropriation hearing are:
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a) Westbank, or its authorized representative,
b) all persons referred to in subsections 16.2 c
( ),
and

c) all persons who are added under section 19.3 b
( ).
17.

POWER TO REFUSE TO HOLD EXPROPRIATION HEARING

17.1

The Arbitrator may, by order, refuse to hold an expropriation hearing if, on the
application of the Administrator and after granting both parties the opportunity to be
heard, the Arbitrator considers that:

a) the request for an expropriation hearing is frivolous, vexatious or not made in good
faith, or
b) the person who requested the expropriation hearing has, at a previous hearing or

otherwise, already had substantially the same opportunity to object to the
Expropriation that he or she would have at an expropriation hearing under this
Law.
17.2

If the Arbitrator makes an order under section 17.1, the Arbitrator must promptly serve a
copy of the order, together with the reasons for making it, on:
a) the person who requested the expropriation hearing, and
b) the Administrator.

18.

EXPEDITED EXPROPRIATION HEARING PROCEDURE

18.1

Despite section 16, before an Expropriation Notice is served, Council, on being satisfied
that a request for an expropriation hearing will be made, may, by resolution at a duly
convened meeting, order that an expropriation hearing be held.

18.2

If Council passes a resolution under section 18.1,Administrator must:
a) appoint an Arbitrator who must set a date, time and place for an expropriation
hearing sufficiently in advance to enable the Administrator to comply with this
section,

b) include in the Expropriation Notice a statement of the date, time and place set for
an expropriation hearing under section 18.1,and
c) comply with section 13.2 in sufficient time to provide not more than 21 days
between the date that section is complied with and the date set for the
expropriation hearing.
18.3

If a notice has been given under this section, any person referred to in section 16.3 may
become a participant in the expedited expropriation hearing.

19.

EXPROPRIATION HEARING

19.1

Subject to section 17, the Arbitrator appointed by the Administrator under section 10.1
b),
12.4 a
( ),
16.1 or 18.1 must hold a public hearing for the purpose of inquiring into
whether:

a) the proposed Expropriation of the land is necessary to achieve the objectives of
Westbank with respect to the proposed project or work, or whether those
objectives could be better achieved by
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i) an alternative site, or

ii) varying the amount of land to be taken or the nature of the Interest in the land
to be taken, and

b) the amount of compensation Westbank proposes to pay to the Interest Holder is
appropriate in accordance with sections 27 to 36.
19.2

The necessity for the project or work for which the Expropriation is sought must not be
considered at the expropriation hearing.

19.3

The Arbitrator may:
a) combine 2 or more inquiries that are related and conduct them for all purposes as
one expropriation hearing,
b) add as a participant in the expropriation hearing any person who the Arbitrator

considers would be entitled to request an expropriation hearing under section 15.1,
and

c) inspect any land.
19.4

A participant in the expropriation hearing may:
a) be represented by counsel or agent,
b) present evidence and argument, and

c) examine and cross examine witnesses and other participants in the expropriation
hearing.
20.

EXTENSION AND ABRIDGMENT OF TIME

20.1

The Arbitrator may, on the application of an interested party, extend or abridge the time
periods referred to in sections 15.2 c
( ),
16.1,16.2,21.3,22.1,23.2 b
( ),
25.1,26.1,31.2,
31.3,32.3 and 46.4.

20.2

The Arbitrator may make an order under section 20.1 even though the application for
the extension or the order granting the extension is made after the expiry of the period
of time in respect of which the application to extend is made.

21.

MODIFICATION OF EXPROPRIATION

21.1

Before the conclusion of an expropriation hearing, the Administrator may alter the
Expropriation by adding land to or deleting land from it.

21.2

If the Expropriation is altered, the Administrator must:
a) prepare an amended Expropriation Notice in accordance with section 13.2;

b) serve a copy of the amended Expropriation Notice on:
i)the Arbitrator,
ii) every participant in the expropriation hearing, and

iii) each Interest Holder of land added or deleted by the amendment; and
c) file a copy of the amended Expropriation Notice in the Westbank Lands Register.
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21.3

A person served under section 21.2 may become a participant in the expropriation
hearing, and the Arbitrator may adjourn the expropriation hearing for a period not
exceeding 30 days from the time the person was served.

22.

REPORT OF ARBITRATOR

22.1

Subject to an adjournment under section 21.3,an Arbitrator must, within 30 days after
the first day of the expropriation hearing, submit to Council and every participant in the
expropriation hearing, a written report of the Arbitrator's findings of fact and
recommendations with respect to the proposed Expropriation.

22.2

A report made under section 22.1 must include an order as to the compensation
payable by Westbank to each participant in the expropriation hearing, and each such
order is binding on Council.

22.3

An appeal lies to the Court from an order under section 22.2.

23.

DECISION OF COUNCIL

23.1

If an expropriation hearing is not requested or has been refused, Council must, by
resolution at a duly convened meeting:
a) approve the Expropriation, and
b) notify each Interest Holder of the approval in writing.

23.2

If an expropriation hearing was held:
a) Council must, after considering the report submitted under section 17,

i)approve,
ii) approve with modifications, or

iii) reject

the Expropriation, but the Expropriation must not be modified so as to affect an
Interest in land of a person who was not a participant in the expropriation hearing;
and

b) the Administrator must, not later than 30 days after receiving the report submitted
under section 22.1,serve Council's decision, with written reasons, on every
participant and every Interest Holder of the Expropriated land.
23.3

23.4

If a request for an expropriation hearing is withdrawn, the Administrator may proceed as
though the request had not been made.

If Council modifies the Expropriation under paragraph 23.2 a
( )ii),
( the Administrator
must:

a) notify each Interest Holder of the modified approval in writing and accompany the

notice with a copy of the amended Expropriation Notice, and
b) file a copy of the amended Expropriation Notice in the Westbank Lands Register.
23.5

If Council rejects the Expropriation under paragraph 23.2 a
( )iii),
( the Expropriation is
cancelled and the Administrator must:

a) prepare a Notice of Cancellation,
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b) serve a copy of the Notice of Cancellation on every participant in the expropriation
hearing, and
c) file a copy of the Notice of Cancellation in the Westbank Lands Register.
23.6

On receiving the Notice of Cancellation under subsection 23.5 c
( ),
the Director of Lands
must cancel the Expropriation Notice filed under section 14.1,or the amended
Expropriation Notice filed under section 21.2.

24.

ABANDONMENT

24.1

The Administrator may:
a) if an expropriation hearing is held, after the conclusion of the expropriation
hearing, or

b) if an expropriation hearing is not held, before a payment is made under
section 25.1,

abandon all or part of the intended Expropriation.
24.2

If an Expropriation is abandoned under section 24.1,the Expropriation is cancelled and
the Administrator must:

a) prepare a Notice of Cancellation,

b) serve a copy of the Notice of Cancellation
i) if an expropriation hearing is held, on every participant in the expropriation
hearing, or

ii) if an expropriation hearing is not held, on each Interest Holder, and
c) file a copy of the Notice of Cancellation in the Westbank Lands Register.
24.3

On receiving the Notice of Cancellation under subsection 24.2 c
( ),
the Director of Lands
must cancel the Expropriation Notice filed under section 14.1,or the amended
Expropriation Notice filed under section 21.2.

24.4

If an Expropriation is abandoned under section 24.1,Westbank must pay:
a) compensation, consisting of the damages suffered by an Interest Holder as a
result of the initiation of the Expropriation, and
b)

the reasonable legal, appraisal and other costs incurred by the Interest Holder up
to the time of the abandonment, in an amount to be agreed on or determined by an
Arbitrator.

25.

PAYMENT

25.1

Within 30 days after:
a) an agreement is made under section 10.1,

( )ii),
( or
b) an order is filed under paragraph 12.2 c

( ),
c) Council complies with subsection 23.1 (a)or 23.2 a

the Administrator must pay to an Interest Holder the amount payable to that Interest
Holder as compensation, other than for business loss referred to in section 31.3.
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25.2

A payment is deemed to be made under subsection 25.1 at the time that the

Administrator tenders the amount of the payment to or to the order of the Interest
Holder in cash or by cheque, draft, telegraphic or electronic transfer.
25.3

Payment and receipt of compensation under this section is without prejudice to the right
of the Interest Holder who receives the compensation to have the amount determined in
the manner provided for in this Law.

26.

TRANSFER OF INTEREST AND POSSESSION

26.1

The Administrator must, within 30 days after complying with section 25.1:
a) file a Notice of Transfer of Interest in the Westbank Lands Register, and
b) serve a copy of the Notice of Transfer of Interest on each Interest Holder.

26.2

Upon filing of a Notice of Transfer of Interest under section 26.1,the land Expropriated
is Community Lands free and clear of all charges that are registered against those
lands, except a charge, specified in the Notice of Transfer of Interest, that the
Administrator directs the Director of Lands not to cancel.

26.3

Subject to an agreement between the Interest Holder and the Administrator, if
section 26.2 has been complied with, the land Expropriated is Community Lands,
whether or not the Administrator has served a copy of the Notice of Transfer of Interest
on the Interest Holder.

26.4

Despite sections 26.2 and 26.3,the Arbitrator may:
a) on application by the Administrator made after section 13.1 has been complied
with, or

b) on the application of an Interest Holder made at any time after he or she is notified

under section 12.4 or 24 but before the 30 day period in section 26.1 has expired,
designate the land Expropriated as Community Lands at a time and subject to the
conditions that the Arbitrator considers appropriate.
26.5

If the Expropriated land is Community Lands under this section and the Interest Holder
of the land denies possession to Westbank, the Administrator may apply to the Court for
an order for possession.

27.

RIGHT TO COMPENSATION

27.1

Every Interest Holder of land that is Expropriated is entitled to compensation, to be
determined in accordance with this Law.

28.

BASIC FORMULA

28.1

An Interest Holder must be paid in compensation for an Expropriation the market value
of the Interest Holder's Interest in the Expropriated land plus reasonable damages for
disturbance but, if the market value is based on a use of the land other than its use at
the Date of Expropriation, the compensation payable is the greater of:
a) the market value of the land based on its use at the Date of Expropriation plus
reasonable damages under section 31, and
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b) the market value of the land based on its highest and best use at the Date of
Expropriation.
28.2

If not included in the market value of land determined in accordance with section 29, the

following must be added to that market value:
a) the value of a special economic advantage to the Interest Holder arising out of his
or her occupation or use of the land;
b) if the Interest Holder is a Member, any adverse effect on any cultural or other
special value of the land to the Interest Holder; and

c) the value of improvements made by an Interest Holder occupying a residence
located on the land.
28.3

If there is more than one separate Interest in the land Expropriated, the value of each
Interest must, if practical, be established separately.

29.

DEFINITION OF MARKET VALUE

29.1

The market value of an Interest is the amount that would have been paid for it if it had
been sold at the Date of Expropriation in the open market by a willing seller to a willing
buyer.

30.

EXCLUSIONS FROM MARKET VALUE

30.1

In determining the market value of land, account must not be taken of:
a) the anticipated or actual purpose for which Westbank intends to use the land;

b) an increase in the value of the land resulting from a use that, at the Date of
Expropriation, was capable of being restrained by a Court;
c) an increase in the value of the land resulting from improvements made to the land
after the Expropriation Notice has been served, but not including improvements
that are necessary to preserve the value or state of the land;

d) an increase or decrease in the value of the land resulting from the development or
prospect of the development in respect of which the Expropriation is made;
e) an increase or decrease in the value of the land resulting from any Expropriation or
prospect of Expropriation;

f) an increase or decrease in the value of the land due to development of other land
that forms part of the development for which the Expropriated land is taken; or
g) any increase or decrease in value of the land that results from the enactment or
amendment of a zoning law or analogous law made with a view to the

development in respect of which the Expropriation is made.
31.

DISTURBANCE DAMAGES GENERALLY

31.1

An Interest Holder whose land is Expropriated is entitled to disturbance damages
consisting of the following:
a) reasonable costs, expenses and financial losses that are directly attributable to the

disturbance caused to the Interest Holder by the Expropriation;
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b) reasonable costs of relocating on other land, including reasonable moving, legal

and survey costs that are necessarily incurred in acquiring a similar Interest in the
other land.
31.2

If a cost, expense or loss is claimed as a disturbance damage and that cost, expense or
loss has not yet been incurred, either the Interest Holder or the Administrator may, with
the consent of the Arbitrator, elect to have the cost, expense or loss determined at the
time, not more than 6 months after the Date of Expropriation, that the cost, expense or
loss is incurred.

31.3

If an Interest Holder whose land is Expropriated carried on a business on that land at
the Date of Expropriation and, after the Date of Expropriation, relocates the business to

and operates it from other land, reasonable business losses directly attributable to the
Expropriation must not, unless that person and the Administrator otherwise agree, be
determined until the earlier of:

a) 6 months after the Interest Holder has operated the business from the other land,
and

b) one year after the Date of Expropriation.
31.4

If the Arbitrator determines that it is not feasible for an Interest Holder to relocate his or

her business, there may be included in the compensation that is otherwise payable, an
additional amount not exceeding the value of the goodwill of the business.
32.

LIMITED MARKET —

32.1

Unless an Interest Holder elects to be paid compensation in accordance with the other

CHURCHES, HOSPITALS, SCHOOLS, ETC.

provisions of this Law, the market value of the Interest Holder's Interest in the land is
deemed to be the reasonable cost of equivalent reinstatement if, at the Date of
Expropriation:
a) the land is used for a church, hospital, school or similar use for which there is no
general demand or market, and

b) the Interest Holder undertakes with Westbank that it will relocate and continue the
same use on other land.
32.2

In determining the reasonable cost of equivalent reinstatement under section 32.1,
depreciation of a building on the Expropriated land must not be taken into account if the
building was being used for the particular use referred to in section 32.1 on the date the
Expropriation Notice was served.

32.3

For the purposes of this section, the reasonable cost of equivalent reinstatement must
be determined as of the date that the Interest Holder obtains, through purchase or
construction, reasonably equivalent lands and improvements, but in no case later than
one year after the Date of Expropriation.

33.

PARTIAL TAKINGS

33.1

Subject to section 36, if part of the land of an Interest Holder is Expropriated, he or she
is entitled to compensation for:
a) the market value of the Interest Holder's Interest in the expropriated land, and
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b) the following, if and to the extent they are directly attributable to the taking or result

from the use for which the land is acquired:
i) the reduction in the market value of the remaining land;
ii) reasonable personal and business losses.
33.2

If a person claims business losses under section 33.1 the losses must not, unless the
person and Westbank otherwise agree, be determined until at least 6 months after the
loss was sustained.

33.3

If part of the land is Expropriated, the amount of compensation payable in respect of the
matters referred to in section 33.1 (a)and (b)i)
(may be established by determining the
market value of the area of all of the land before the Date of Expropriation and
subtracting from it the market value of the land remaining after the Expropriation occurs,
but in no case, subject to section 36, must compensation be less than the amount
determined by multiplying the ratio of the area of the land taken to the area of all of the
land before it was taken, times the value of the land before it was taken with the

appropriate reduction if the Interest Expropriated is an easement, right of way, permit,
licence or mortgage.
33.4

For the purposes of the second calculation referred to in section 33.3,the value of the
land before it was taken is the value of the land only, having no regard to improvements
on the land.

33.5

If, in the case of a partial taking, the character and use, or potential use, of the land
before it was taken varies such that the land that was taken was, before the taking,
more valuable or less valuable than the average value of the land that was not taken,
the Arbitrator may, after making a determination under section 33.3,make an
adjustment to reflect that value accordingly.

33.6

For the purposes of this section, Expropriation of part of the land of an Interest Holder
occurs only if:

a) he or she retains land contiguous to the expropriated land, or
b) he or she owns land close to the land that was Expropriated, the value of which

was enhanced by unified Interest Holdership with the land Expropriated.
34.

INJURIOUS AFFECTION IF NO LAND TAKEN

34.1

An Interest Holder who wishes to make a claim for compensation for Injurious Affection
must make his or her claim by applying to the Court, and the Court must hear the claim
and determine:

a) whether the claimant is entitled to compensation, and

b) if entitled to compensation, the amount of the compensation.
34.2

A claim for compensation under section 34.1 must be made in writing to the Court by
the person suffering the damage, with particulars of the claim, within one year after the
damage:
a) was sustained, or

b) became known to the person.
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34.3

If a claim referred to in section 34.1 is not made in accordance with that section, the
right to compensation is forever barred.

35.

SUBSTITUTED LAND

35.1

If the Administrator and an Interest Holder whose land is Expropriated agree, the
Administrator may grant to that Interest Holder, in complete or partial satisfaction of the
Interest Holder's claim for compensation:
a) other land, or
b) an interest in the Expropriated land or other land.

36.

WORK OR USE BENEFITING INTEREST HOLDER

36.1

If part of the land of an Interest Holder is Expropriated, and the Expropriation or the
construction or use of works by Westbank are of special benefit to that Interest Holder
or to his or her remaining land beyond any general benefit to any other Interest Holder
benefited by the Expropriation or the construction or use, there must be deducted from
the amount of compensation payable to that Interest Holder the estimated value of the
benefit.

36.2

If part of the land of an Interest Holder is Expropriated, and the Expropriation or the
construction or use of the works for which the Expropriated land was acquired are of
any benefit to that Interest Holder, the estimated value of the benefit must be deducted
from the amount of compensation otherwise payable to that Interest Holder, under
section 33.1 (b)i),
(for the reduction in the market value of the remaining land, whether
or not any other Interest Holder is benefited by the Expropriation of the Expropriated
land or by the construction or use of the works.

36.3

If works are not constructed or used within a reasonable period of time, the Interest
Holder may apply to the Court for an appropriate adjustment of compensation.

37.

LEGAL AND APPRAISAL COSTS

37.1

If there is an Expropriation hearing, the Arbitrator may order Westbank to pay an
Interest Holder the reasonable costs, to be set by the Arbitrator, incurred by the Interest
Holder for the purpose of participating in the expropriation hearing.

37.2

In a determination of costs under section 37.1,the following considerations must be
taken into account:

a) the number and complexity of the issues;
b) the degree of success, taking into account

i) the determination of the issues, and

ii) the difference between the amount awarded and the advance payment under
section 20 (1)and (12)or otherwise;
c) the manner in which the case was prepared and conducted.
37.3

An appeal lies to the Court from an order under section 37.1.
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38.

INTEREST

38.1

Westbank must pay interest on any amount awarded in excess of any amount paid by
Westbank under section 25.1 or 13.11 or otherwise, to be calculated annually:
a) on the market value portion of compensation, from the date that the Interest Holder
gave up possession, and

b) on any other amount, from:
i) the date the loss or damages were incurred, or

ii) any other date that the Court considers reasonable.
38.2

Interest is payable at an annual rate that is equal to the prime lending rate of the banker
to the federal government.

38.3

During the first 6 months of a year, interest must be calculated at the Interest rate under
section 38.2 as at January 1, and during the last 6 months, interest must be calculated

at the interest rate under section 31.2 as at July 1.
38.4

If the amount of the payment under section 25.1 or 1
13.1' or otherwise is less than 90%
of the compensation awarded, excluding interest and business loss, the Arbitrator must
order Westbank to pay additional interest, at an annual rate of 5 %, on the amount of the
difference, calculated from the date that the payment is made to the date of the
determination of compensation.

39.

INTEREST PENALTIES FOR DELAY

39.1

If, in the opinion of the Arbitrator, an unreasonable delay in proceedings under this Law
has been caused by an Interest Holder or Westbank, the Arbitrator may penalize:
a) the Interest Holder, by depriving the Interest Holder, in whole or in part, of the
interest to which he or she is entitled, or
b) Westbank, by increasing, by not more than double, the interest it is required to
pay.

40.

ADVANCE PAYMENT OF COSTS

40.1

An Interest Holder may, from time to time after an Expropriation notice or an order

under section 12.4 a
( )has been served on the Interest Holder but before the hearing
has begun, submit a written bill to the Administrator consisting of the reasonable legal,
appraisal and other costs that have been incurred by the Interest Holder up to the time
the bill is submitted.
40.2

On receiving a bill under section 40.1, the Administrator must either promptly pay the
bill or apply to have the bill reviewed by the Arbitrator.

40.3

If Westbank fails to comply with section 40.2,the Interest Holder who submitted the bill
may apply to the Arbitrator to have the bill reviewed.

40.4

At a review under section 40.2 or 40.3 the Arbitrator must, after taking into account all
relevant circumstances, assess the reasonableness of the bill and may make an order
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with respect to its payment, accordingly.
40.5

The costs payable under this section are the actual reasonable legal, appraisal and
other costs.

40.6

If the amount of costs paid under this section exceeds the amount of costs awarded
under section 37, the Administrator may:
a) deduct the amount of the difference from any amounts of compensation then
outstanding, and
b) if all compensation has been paid, recover the excess by action against the
Interest Holder.

41.

FRUSTRATION OF LEASES

41.1

A lease is deemed to be frustrated if, at the Date of Expropriation:
a) the entire interest of a lessee in land is Expropriated, or
b) part of the interest of a lessee in land is Expropriated, and the Expropriation

renders the remaining interest of the lessee unfit for the purposes of the lease.
41.2

Subject to section 41.1,if part of the interest in land of a lessee is Expropriated, the
obligation of the lessee to pay rent under the lease is, to the extent of the interest
Expropriated, abated.

41.3

If there is an inconsistency between a provision of a lease and section 41.1 or 41.2,that
section prevails.

42.

OCCUPIERS AND LESSEES

42.1

If expropriated land is subject to a tenancy agreement as defined in the WFN
Residential Premises Law, a person who leases or occupies the unit or site under an
agreement that has a term of less than one year is entitled to be paid:
a) an amount that is equivalent to 3 months' rent for the rental unit or manufactured
home site, and

b) reasonable moving costs.
43.

DISTURBANCE DAMAGES FOR LESSEES

43.1

If land that is subject to a lease having a term greater than one year is Expropriated, the
lessee, whether or not he or she is an occupant of the land, is entitled to reasonable
disturbance damages in an amount to be determined by the Arbitrator by having regard
to:

a) the length of the term of the lease,
b) the length of the unexpired term of the lease,

c) any rights to renew or the reasonable prospect of renewal,

d) the nature of the business, if any, carried out on the land under the lease, and
e) the extent of the lessee's investment in the land that the lessee cannot reasonably
recover.
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44.
44.1

SECURITY INTERESTS

If land subject to a Security Interest is Expropriated, compensation must be determined
in accordance with this section.

44.2

The Arbitrator must establish the value of a Security Interest in the Expropriated land by
determining the market value of the Security Interest at the Date of Expropriation.

44.3

When the amount owing to the security holder is greater than the market value of the
security holder's Security Interest and there is no collateral security other than the
covenant of the purchaser or borrower to pay the amount of the debt, the Security
Interest shall be deemed to be fully paid, discharged and satisfied on payment to the
security holder of the market value of the Security Interest.

44.4

44.5

When the amount owing to the security holder is greater than the market value of his
Security Interest and there is collateral security other than the covenant of the
purchaser or borrower to pay the amount of the debt, and whether that collateral is by
way of security on other property or a guarantee of a third party or otherwise, the
compensation shall not fully discharge the debt and the Court shall determine the
balance remaining and the manner in which it is to be repaid.

When the Expropriation is of a part of land that is subject to a Security Interest, the
Arbitrator must determine the market value of the Expropriated part and must allocate

the compensation between the security holder and the other Interest Holders as the
Arbitrator considers just in the circumstances.
44.6

When the Expropriated land is subject to a Security Interest, Westbank shall pay to the
security holder 3 months' interest at the rate prescribed in the security document or, if
no rate is prescribed, at the rate that would normally be payable in respect of the
security on the amount of outstanding principal.

44.7

When the Arbitrator makes a determination under section 28.3,the amount payable

under section 44.1 shall be in the same proportion in relation to the total payment made
on account of interest that the land being Expropriated and subject to the Security
Interest is to the entire amount of land subject to the Security Interest.
45.

LIABILITY FOR TAXES

45.1

The Interest Holder of land that is Expropriated is liable, to the same extent as if he or
she had continued to be the Interest Holder, to pay all taxes levied against the land in

respect of the period he or she remains in possession of the land, whether possession
is under an express agreement or otherwise, and an appropriate adjustment with
respect to those taxes must be made between the Interest Holder and Westbank.
46.

ENTRY FOR LIMITED PURPOSES

46.1

In addition to any other powers under a Westbank Law, a person authorized by the
Administrator may, before or after serving an order under section 12.4 a
( )or an
Expropriation notice under section 13.1 (a):
a) during daylight hours, and
b)

after making reasonable efforts to notify the Interest Holder or occupier of the land,

enter any land for the purposes of:
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a) making surveys, inspections, examinations, soil tests or doing other things that are
necessary to determine:

i) the location of proposed works, or

ii) the description of the land that the expropriating authority intends to
Expropriate, and
b) completing an appraisal of the value of the land or any Interest in it.
46.3

The person authorized may, on entering the land, cut down any trees or brush that
obstructs the running of survey lines.

46.4

Westbank must pay compensation for damages that it causes by the exercise of its
rights under this section.

46.5

When the land entered on is not Expropriated, an action does not lie against Westbank
for damage caused by the exercise of a right of entry under this section unless notice in
writing, signed by the claimant, is given to Westbank who exercised the right of entry,
within 6 months after the entry occurred.

47.

CORRECTION OF ERRORS

47.1

If an omission, misstatement or error has occurred in a plan contained in the order or
notice filed under section 14.1, the Administrator may register in the Westbank Lands
Register a plan replacing or amending the original.

48.

INJUNCTION FOR HARMFUL ACTIVITY

48.1

If, on the application of Westbank, the Court determines that an Interest Holder or
tenant of land that is to be Expropriated, or any other person acting on behalf of the
Interest Holder or tenant, is doing anything on or to the land that the Court considers will
harm the condition of the land or anything on it with respect to the purposes for which
Westbank is expropriating it, the Court may grant an injunction restraining the harmful
activity.

49.

DIVESTING AFTER EXPROPRIATION

49.1

If, within 2 years after registration of the Expropriation under section 26.1, the
Administrator determines that the land is no longer required for its purposes, Westbank
must not dispose of the land without first offering it to the Interest Holder from whom the
land was taken, or his or her successor.

49.2

If an Interest Holder referred to in section 49.1 wishes to re-acquire the land

Expropriated, but cannot agree with the Administrator on the purchase price, an
Arbitrator must be appointed to determine, in accordance with this Law, the market
value of the land as at the time of making the summary determination, and that amount
is the purchase price.
50.

50.1

SERVICE OF NOTICE OR DOCUMENTS

If the Arbitrator or the Administrator is required to provide a notice or any document to a

party or other person, the Arbitrator or the Administrator may do so by personal service
of a copy of the notice or document or by sending the copy to the person by any of the
following means:
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a) ordinary mail;
b) electronic transmission, including facsimile transmission and electronic mail;
c) if specified in the Arbitrator's rules, another method that allows proof of receipt.
50.2

If the copy is sent by ordinary mail, it must be sent to the most recent address known to
the Arbitrator and must be considered to be received on the fifth day after the day it is
mailed, unless that day is a holiday, in which case the copy must be considered to be
received on the next day that is not a holiday.

50.3

If the copy is sent by electronic transmission it must be considered to be received on
the day after it was sent, unless that day is a holiday, in which case the copy must be
considered to be received on the next day that is not a holiday.

50.4

If the copy is sent by a method referred to in subsection 50.1 (c),
the Arbitrator's rules
govern the day on which the copy must be considered to be received.

50.5

If through absence, accident, illness or other cause beyond the party's control a party
who acts in good faith does not receive the copy until a later date than the date
provided under sections 50.2,50.3 or 50.4,that subsection does not apply.

51.

NO ACTION REGARDING RIGHT TO EXPROPRIATE

51.1

A person must not, in any proceedings, dispute the right of Westbank to have recourse
to Expropriation.

52.

LIMITATION

52.1

Legal proceedings to challenge the validity of an Expropriation must not be brought
after an Interest is transferred under section 26.1.

53.

53.1

DETERMINATION AND DECISION FINAL

Except as otherwise provided in this Law, the determination of an Arbitrator and a
decision of Council made under this Law is final and conclusive, and is not open to

review in any Court or dispute to any body.
54.

COMPULSION PROTECTION

54.1

An Arbitrator, a person acting on behalf of or under the direction of an Arbitrator, the
Administrator or other officer who makes a decision in an application or an interim or

preliminary matter must not be required to testify or produce evidence in any
proceeding, other than a criminal proceeding, about records or information obtained in
the discharge of their duties.
55.

FEES AND FORMS

55.1

Council may, by resolution at a duly convened meeting, establish, correct, revise or

update the terms of any applicable fee schedules, forms, protocols or other related
documentation which complement and support this Law, and will post notice of same in

a public area of the WFN administration building and make a copy of same available for
viewing free of charge at the administrative offices of Westbank and available for
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distribution at a nominal charge.
56.

APPLICATION OF LAW

56.1

Where any federal Act or regulation or provincial Act or regulation or any other
Westbank Law may apply to any matter covered by this Law, compliance with this Law
will not relieve the person from also complying with the provisions of the other
applicable Act, regulation or Law.

56.2

If any section of this Law is for any reason held invalid by a decision of a Court of
competent jurisdiction, the invalid section or subsection will be severed from and not
affect the remaining provisions of this Law.

56.3

The headings given to the sections and paragraphs in this Law are for convenience of
reference only, and do not form part of this Law and will not be used in the interpretation
of this Law.

56.4

Unless otherwise noted, any specific statute named in this Law is a reference to an
enactment of British Columbia and the regulations thereto, as amended, revised,
consolidated or replaced from time to time, and any Law referred to herein is a
reference to a law of Westbank, as amended, revised, consolidated or replaced from
time to time.

57.

IMMUNITY

57.1

No action for damages lies or may be instituted against present or past Council; or
members, employees, servants or agents of either Westbank or Council:
a) for anything said or done or omitted to be said or done by that person in the

performance or intended performance of the person's duty or the exercise of the
person's authority; or
b) for any alleged neglect or default in the performance or intended performance of
the person's duty or the exercise of the person's authority
57.2

Section 57.1 does not provide a defence if:
a) Council, members, employees, servants or agents have, in relation to the conduct

that is the subject matter of the action, been guilty of dishonesty, gross negligence
or malicious or wilful misconduct; or

b) the cause of action is libel or slander.
57.3

Westbank, present or past Council, or members, employees, servants or agents of any
of Westbank or Council is not liable for any damages or other loss, including economic
loss, sustained by any person, or to the property of any person, as a result of neglect or
failure, for any reason, to discover or detect any contravention of this Law or any other
Westbank Law, or from the neglect or failure, for any reason or in any manner, to
enforce this Law or any other Westbank Law.

57.4

In case an action is brought against Westbank to recover damages sustained by reason

of any obstruction, excavation works or repairs to the sanitary sewer system within
West bank Lands, placed, made or maintained by any person, other than an employee
or agent of Westbank, or to recover damages sustained by reason of any negligent or
wrongful act or omission of or failure to comply with the provisions of this Law or any
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other Westbank Law, or any contract, covenant, or agreement by any person, other
than an employee or agent of Westbank, then Westbank will have a rernedy against
such person for the damages and costs, if any, which the plaintiff in the action may
recover against Westbank.
57.5

All actions against Westbank for the unlawful doing of anything that:
a) is purported to have been done by Westbank under the powers conferred by this
Law or any Westbank Law, and
b) might have been lawfully done by Westbank if acting in the manner established by
law,

must be commenced within six (6)months after the cause of action first arose, or within
a further period designated by Council in a particular case, but not afterwards.
57.6

Westbank is in no case liable for damages unless notice in writing, setting out the time,
place and manner in which the damage has been sustained, is delivered to Westbank,
within two (2)months from the date on which the damage was sustained. In case of the
death of a person injured, the failure to give notice required by this section is not a bar
to the maintenance of the action. Failure to give the notice or its insufficiency is not a
bar to the maintenance of an action if the Court before whom it is tried, or, in case of
appeal, the Court of Appeal, believes:
a) there was reasonable excuse, and

b) Westbank has not been prejudiced in its defence by the failure or insufficiency
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APPENDIX 'A'
Arbitrator Oath

section 5.1)
/
that I will faithfully, honestly and impartially fulfill the
I, name
.....[
of Arbitrator] .....do swearaffirm
duties and exercise the powers entrusted to me as an Arbitrator under the WFN Expropriation
Law 2010 XX
- and that I have not received and will not receive any payment or reward, or any

promise of payment or reward, for the exercise of any partiality or other improper execution of
my office.

Sworn Affirmed
/
by me, at .. place],
.......................[
on ...............[
date].

Signature of person swearing or affirming
oath]

A commissioner for taking affidavits for

I.....

British Columbia
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